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APPENDIX 
Note: Each citation from the record in the briefs of appellant and appellee 
consists of a reference to the F.C.C. Reports or the transcript of the record, 
succeeded by a reference to the appendix to the briefs, “J.A. _” or: “A.” 
__.-” The portions of the record which have been included in the appendix 
are already paginated in accordance with the F.C.C. Reports citations or the 
transcript citations. A renumbering of all of the pages in the appendix and 
the providing of a second and unnecessary citation in both appellant’s and 
appellee’s briefs would consequently only cause confusion. Therefore, all 

citations referred to in the on of both appellant’s and appellee’s briefs 

which contain the “J.A. ” or “A. ’ suffix, may be found in the ap- 
pendix under the F.C.C. or Sas citation given in the text. 
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Before the 
‘FEDERAL COMMUNICATIONS COMMISSION o neente FEC 65M-1L1L75 
Yashington, D.C. 20554 PO & fanne 


In re Application of 


CONTINGNTAL BROADCASTING > LN. * POCKET NO. 16050 
Newark, New Jerscy File No. BR-17L 


For renewal of license of Station 
VWNIR 
Newark, New dJerscy 
MEMORANDUS OPINION #ND ORDER 


‘s 
core, A. Honig, Hearing Examiners 


1. The Hearing Sxoniner has under consideration: (a) the "Motion 
to Clerify Issues" filed by Continental Broaccesting, Ince (horcinafter 
RConzinental") on August 12, 1965; and (b) the uBroadcast Burcaufs 
Comzents end Partial Opposition to Motion to Clarity Issues" filed on 
August 20, 1965. 3 


2. ‘the essential backgroune facts to the submission of 
Continental?s motion are éS follows: By on Order of the omission 
(FCC 65-51.) released June 10, 1965, the zbove-captioned application 
for renewal of the license of Station WNIR, New Jerscy, Was designated 
for hearing on seven specificd issucs. As aptly characterized by 
Continental in its subsect pleading, Issues 1 and 2 are directcd to 
alleged misrepresentations; Issuc 3 is directca to alleged abdication 
of licensee responsibility; Issues 4 and 5 Snvolve alleged viiol2tions 
of various rules,(lack of sponsor identification, logging violations, 
and failure to file contracts); Issue 6 is a conclusionary characver 
qualification issue and Issue 7 constitutes the ultineate conclusionary 
issuc. The last-mentioned issue. reads thusly: 


27, To determine whether 2 grant of the. 
above-captioned application would serve 
the public interest, convenience and 
necessity." : 


Ab the prehearing conference held in this matter on JULY 28, 1955, 
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counsel for Continental raised the question whether under the issucs as 
presently specificd the Manviner would be authorized in his initial 
decision to recommend the grant of a one-year renewal! of License or tho 
imposition of a monetary forfeiture cs alternatives to outright denizl 
of the, renewal application (sometimes referred to as "the death sentence" 
This question presupposes that the Examiner would be urged to considcr 
recomacnding one of these lesser sanctions in his initial decision to be, 
jesued after the evidentiary hearing, upon the basis that, if violations 
wore found to have been committed, there were circumstances present to 
werrant less than the extreme sanction of deniel of riencwel of tho 
license. After hearing comments at the prehearing conference from counsel 
for both partics on the particular matter raised by Continental, the 
Examiner swegested that counsel for applicant present the question for a 
determination to be mde upon writtcn pleadings filed prior to a further 
prchcering conference ultirately scheduled for September 10, 1945. 


3. Acting upon the Examiner's suggestion, counsel for Continental 
hes since filed the moticn for clarification of issucs now under 
consideretion, Continental requests in its pleadings thot the excioving 
issues be construcd by the Examiner as jneluding authorisation to the 
Iearminer to recommend grant of either (1) a one-year xencwal of tho 
station licenso, or (2) imposition of a monctary forfcolture under Section 


a 


503(b) of the Coxzunicetions Act. In support of its movion, Continentci 
cites pertinent legislative history associated with the adoption of 
relevant 1960 Amendments to the Communications fet, several Commission's 
Aecisions, and even leavens its contentions with an appeal to "Logic® 
to justify the interpretation of the, issucs which it now urges. 

he Tho Broadcast Bureau, in its XCorments and Partial Opposition 
to Motion to Clarify Issues", agrees with the contention of movant tha 
the Examiner has authority under the existing issues) to recommend 2 
short—tcrm renewal of the license. if the facts found efter tho hearing 
Gictate that course. The Comnission's holding to that effect in 
Ubarles i. Stons. 3 RR 2d 403 (1964), cited by the Burcau, and the 
Review board's recent decision in Booman Advertising, I: ornoretcd 
(FCC 65-2 255) released July 9, 1965, persuade the Examiner thot 
Continental and the Bureau ere correct in their common position that the, 
presently specified issucs heroin include authority to the Examiner to 
recomzend 2 short-term renewal in this case if the circumstances will 
in his judgnent dictate such a determination. 


5, The Burcau, however, controverts Continental's 
that the issuos, in the alternative, also permit the impos 


a 


monetary forfeiture. Upon a full inquiry into this aspect o 
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~ has reached the conclusions that no extended 
eouired to demonstrate thet the Bureau's view must 
that he is required to rule that the existing issues do not 
ovide for the immosition of any forfeiture gsonction. 
Inca. (FCC 65-49) released Januery 255 
: 65-370) released 
ion included 2 specitic issue calling for @ 
to wnether 2@ forreLture should be rdercd. Thess were 
station wonewel-of-Licens¢ proceedings in which the designation 
Bes were entitled #Oréer and Notice of Apparent Liability" > and each 
hose orders included also & general conclusionery issue as to 
ro renewal application should be granted. the designation order 
procecdins, unlike the ty last-cited cases, lacks 2 
FProjture issuc, and Convinental has cited no cases which show that the. 
inor Roy read such an issue into the issucs (including the generol 


elusionery issue herein quoted above) specified in the case at bored 
should b added that the direction in the designation order in the 
for the Broadcast Bureau, upon the request of applicant > 
uBi2L of Perticulers" to the applicant is by no means 
reseriped procedures for the imposition 
wlously by he Congress in Section , 
the designation order in the. 


furnish & 
stamorns to compliance with the 
2 forfeiture sev forth so metic 

the Communicetions heb. Nox docs 


c the statutory Jimnitation of Section 503(d) (3) 
the Act no forficlturc Liability tghall attach for any violation 
date of tne issuance of the. 


curring more than one year prior to the 
tice of apparent Liability" 


fhe sxaminer is aware of the dis ion in the Metter of 
son of License of KEK, Ince» Broadcank Station KH 
Docket kK 95) released Key 29» 
ch apd to lend comfort to alts position, put the 
titutes dictum only in view of the actual (majority 
he case. In any event, the Examiner 525 grave doubt 2 
sent was ever dntended to confer authority upon & 
er ina hearing 2b initio to consicer the alternative 
etary forfeiture. under issues such as those Rov specified 
“mission's more recently issucd designation orders in 
proedcast sony and The Kont-Sussen Cases, supra, tend 
mira the validity of the sxaminer's misgiving in this 


3 to 


rate 


In view of the foregoing, IT IS ORDERED, this 10th day of Septext:. 
1965, thet the Notion to Clarify Issues tfiled August 12, 1955, by : 
Continental Broadcasting, Inc., 15 GRANTLD to tho extent that it reques. 
a ruling by the Hearing Eeominer that the oxisting issues herein be 
construed to authorize the alternative sanction of a short-term rene 
and IS DSYIZD insofar as it requests the further ruling thet these issu: 
be construed to also authorize imposition of alternative sanction of 2 
monetary forfeiture uncer Section 503(b) of the Communications Act. 

IT IS FURTHER ORDERED, thot the Examiner DENIES the request of 
Continental to certify the matter of the forfeiture penalty to.the 
Commission's Review Board for modificetion of the issucs. 4s has been 
implicit throughout the entire @iscussion above of Continental's 
motion, the Hearing Examiner is not authorized under the Comnission's 
Rules to change the issucs sev forth in a designation order; under the 
circwastances of the present Case, the Examiner perceives no reason 
he should initiate 2 request for modification of issucs. Obviously, 32 
Continental is so inclined, it can file an apocal to the Review Board f:. 
the above-stated adverse ruling of the Examiner, or, in the alternative, 
seok enlargement of the existing issues by an appropriate petition to 
the Board according to its ow dcsirese 


Isadore A. Honig 
Hearing Examincr 


FOG Communications Commission 
a 

Cin TF. He 

Ben F, tlaple 

Secretary 


Releascd: September 13, 1965 


2. Transcript of Hearing on application of Continental Broadcasting, Inc. 
for renewal of license of WNJR . . . . . pp. 94-95, 2688, 3511- 
17, 3520-22, 3621-22, 4723-24 


Onc cthex thought occurs to me in thic counection. I 


believe you mentiencd, My. bobin, at the earlier pxchearing 


confercnes thet you had in mind introducing evidence as to 


operations of t “st from tho point of view of initigating 
' 


‘ces or considerations. Is that corsect? I am not 


eres s° VY 
stead 


this. 


BXCGHINERs 3 rewghc you montiened 
only briny it up, no necessarily to get a commitment £rom 


Bureau. bet whether ti brex bsolucely ony such considerations, 


ua; io Sate een ns . 
é mi a a 


to the evening 23 involving the 
nhily questions about the conte2nt 
ko come ur because the Commissicn has vais 
questions about now the principals susoxrvises the program 
and the questien is what it is they wore supposed to have bean 
sucervising. 


r 


PRESIDING LSAUINER: I was th 3 of when you 


core to argue what the Comission shovla do about this case, 


evidence as to th2 general mode of the operation of the station. 


MR. DOBIN: Weare not going to make any oveyxall program 


showing, if that is what you are asking? 
PRESIDING EMAMINER: That is what .I mean. 
MR. NOPIN: I won't say we are going to ao that, I will say 
i x reserve the right, put my, feeling is to limit the hearing. it 
. would depend in part on the type of questions asked jon cross— 
| examination, if jt openece the door to otner chings._ 
My present position is there may be some overar 


; but it will he sort of backgrounc material. 


PRESIDING PXANINEP: Rather than ky way of mitigation? 


Mr. DOBIN: yes. 
PRESIDING EXAMINER: I use the word snitigation” in quotes 
# because I don't suggest I am srying to suggest the) results. 
in reading both the legislative histusy and statutory 
; terms, if I may add onc more thought, f was intriqued by some 
reference to the fact that matters involved ina forfeiture can 
be considercd in connection with other proceedings. I may have 
indicated this earlier. Suppose, for example, ehet a forfeiture 
has heen paid with respect to some aspect of the matter that is 
now going to pe heard in the renewal proceeding = I don't know 
exactly or whether this has ever been thought out in connection 
with the legislative history as to what effect the prior 
assessment of some penalty which related to 4 matter that is 
again asked over or involved in this case has on the ultimate 
5 

of the case or has on the Gisposition of the case 

in general. I just merely suggest this because this might become 


10g? 


Tho LOG. 
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CeUVVCa: 


PU WEERSS: 


; 
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USO NOK Contig 2 bot 


you Wore on Guty 


yorrod was Vhon He. Croat canto to 


>. 


eskee for tho Log 


12 Por Colcbrlty Tine, thet he probably told Mp. 
would have Go carrect this and Nr. Miyolse: 


Geve me then tho xrosponsibility for keeping the leg duxing 


Colobrity Time. Actuaily. X yould think that my vosponsibiizty 


asted as of tho 27th, not as of the 26th. 


PRESIDING BNANIMER: I have o question I Would ike to put 
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rrewer tres, 
PRESET DOING: 


pscsives in avidones 


</ 


Ho. SY CHIR) was 


s2ived in evidence 


piiscant. 


Me. Bobbin: 


Would you toll us whet WHIP Exhibit 3s is? 
| 
his is a monthly public service report that I 


oO the hous office, ard = don’t -reeall a month where 


bexere, 


coming 


the Logs 


in everyday, and 
ali eceses, filling cut the Leg, and this 


yuck couldn’ s fas xepyimanded by Mr. Cxew, and I was 


quite concerned absuat this. ZX called in Mz. Green, 


Ow ON 
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ev 


nh 
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supsosed to do 
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ng? 
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the i0gyg 


24 
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24 


vx trenton +s 


baxo) present wecoLLeszion? 


wouna meke 


yeching abows tna 


When you were 
aid not vndtersta: 
On che 27th when you were ghere, aid lr. Mixelsen 
anything abowt wnethes he would make Suse the Logs 


2 properly rainteined thexeattexr? 


A ves. I asked him to, “ = refused any 


PRESIDING EXAMINER: Whet aia he aft jemacively Sé@y to 


aoe 


you after you asked him to? 


HE WYEWESS: I con't recall, Mr. Exeminer. I believe my 
instructions to hin went soneching like, "We cantt run the risk 
of these i0gs not being completed”, ané since We have a 


gcaft announcer on duty at thet time and were paying him, 


4724 


chat we ought te pave prim filling in the log and completing 
it ané not rennixg any xvisk end "he should be doing hie $ok 
and he Js thea man te ! 
BY MR. TOBIN 


tho did vunderatand wae thea mar th 


ox Chaylie Green, hut my recollection was there ves a t 


slten kent Chom and then e time when the stafi smnouwncor 


zd heen keeping 

Q Za any event, you think 

Msre Groon sh be keeping them? 
PRESIDING EXAMINE qhat Gia Mireison respond? 
THE WETNESS: 
MR. DOBIN: May us take a recess? 
He has Been on the stand an hour and a ball. 
PRESIDING EXAMINER: ALL right. We will stand in. recess. 
(Whereunon, a brief recess was taken fxom 3:25 D.th. 


{ 


to 3:35 p.m.) 


Decision of June 21, 1967 by Commission Hearing Examiner granting 
application of Continental Broadcasting, Inc. for renewal of license 
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133-246 


Continental Broadcasting, Inc. 133 


FCC 67D-26 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasuincton, D.C. 20554 


In re Application of 
coma Broapcastinc, Inc., NEWARE,} pocket No. 16050 
~ "For Renewal of License of Station WNJR, File No. BR-1%4 
Newark, N.J. 


APPEARANCES 


Paul Dobin and Martin J. Gaynes, Esqs., on behalf of Continental 
Broadcasting, Inc.; and J oseph, Stirmer and James K. Edmundson, 
Jr, Esgs., on behalf of the Chief, Broadcast Bureau, Federal Com- 
munications Commission. 


Inrrian Decision or Heartnc ExaMINER Isaporse A. Honic 
(Issued June 21, 1967) 
PRELIMINARY STATEMENT 


1. Continental Broadcasting, Inc. (Continental) seeks the renewal 
of its license for station WNJR, Newark, N.J., in this proceeding. By 
an order of the Commission (FCC 65-514) released June 10, 1965, 
Continental's license renewal application for WNIR filed March 13, 
1963, was designated for hearing following a field inquiry by the 
Commission’s staff into the operations of this station w hich, accord- 
ing to the designation order, raised a number of serious questions 
bearing upon whether Continental possesses the requisite qualifications 
to remain the licensee of WNJR. The following issues were specified 
for the hearing: 


1. To determine whether in its written response to the Com- 
mission’s notice of apparent liability or in its oral statements to 
the Commission’s staff the applicant misrepresented facts to the 
Commission and/or was lacking in candor; * 

2. To determine whether the applicant falsely represented to the 
Commission or its staff that the 159 “contracts” submitted to the 
Commission’s staff during the course of an investigation of WNIR 
were, in fact, the actual documents which the applicant allegedly 
required Celebrity Consultants to file with WNJR on behalf of 


1A notice of apparent liability for forfeiture in the amount of $1,000, based on allegation 
of failure to file copies of a time brokerage contract with the Commission within 30 days 
of execution thercof in violation of sec, 1.613 (c) of the rules, was transmitted to the licensee 
of station WNJR on Jan, 22, 1964. The licensee filed 2 response and opposition to the notice 
on Mar. 16, 4, By a letter dated June 24, 1964, Continental withdrew its response and 
opposition and also submitted a check in full payment of the forfeiture, 


15 F.C.c. 2d 
106-515—68——2 
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each sponsor who advertised during “Celebrity Time”; or whether 

such “contracts” were falsified in order to conceal or misrepresent 

the actual facts with respect to the relationship which existed dur- 
ing the period of the latest renewal and up to the present, between 
the applicant, its employees and Celebrity Consultants. 

3. To determine whether the principals of the applicant have 
exercised adequate control or supervision over the operation of 
WNJR in a manner consistent with the applicant’s responsibility 
during the period of the applicant’s most recent license renewal 
and up to the present; * 

4. To determine whether the applicant operated its station 
contrary to and/or inconsistent with the provisions of section 
317 (a) (1) and (c) of the Communications Act and sections 
73.111, 73.112, and 73.119 of the Commission's rules; 

5. To determine whether the applicant failed to file certain 
agreements regarding the sale of time periods to time brokers in 
violation of section 1.613(c). of the Commission’s rules; 

6. To determine whether, in light of the evidence adduced under 
the foregoing issues, the applicant has reflected the necessary 
qualifications to continue to be the licensee of station WNJR; 

7. To determine whether a grant of the above-captioned ap- 
plication would serve the public interest, convenience, and 
necessity. 

The Commission's designation order provided that, upon request, the 

Broadcast Bureau should furnish Continental with a bill of particu- 

lars setting forth the basis for these issues. On July 20, 1965, counsel 

for the applicant filed a request specifying the information desired 
from the Bureau with reference to the issues numbered 1 through 

5 above. The Bureau supplied the bill of particulars on August 25, 

1965. Thereafter Continental submitted to the Bureau on September 1, 

1965, a request to make bill of particulars more definite and certain. 

The Bureau’s reply to this further request for information was fur- 

nished on September 17, 1965. 

2. The applicant complied with the requirements of section 311 (2) 
(2) of the Communications Act and section 1.594 of the Commission’s 
regulations by publishing the prescribed notice of designation of its 
renewal application for hearing in the Newark Evening News on 
June 24, 25, 29 and 30, 1965, and broadcasting such notice on June 21, 
22, 23 and 24, about 9 a.m., over station WNJR, and by transmitting 
hotification thereafter to the Commission of these accomplishments.* 
No resident of the Newark area or the New York metropolitan area 
nor any other member of the general public not called as a witness 
by the parties sought to present evidence in this proceeding. 

3, Prehearing conferences were held in Was! nington, D.C., on July 
2 and September 10, 1965. Next there was released on September 18, 
1965, a Memorandum Opinion and Order of the hearing examiner 
(FCC 65M-1173) wherein a motion to clarify issues filed August 12, 


2 The license for station WNJR was last renewed on Feb. 8, 1961. 

3 The examiner ruled at the prehearing conference of Sept. 10, 1965, that the applicant 
ae complied with the local notice and notification provisions of the act and sec. 1.594 
(Tr. 68). 


15 F.C.C. 24 
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1965, by Continental was granted to the extent that it requested the 
issues be construed to authorize the alternative sanction of a short- 
term renewal of license (ie. for Jess than 3 years) and was denied 
insofar as it requested these ‘csues also be construed to authorize im- 
position of an alternative sanction of monetary forfeiture under sec- 
tion 503(b) of the Communications ‘Act. In ruling that the issues did 
not empower him to impose a monetary forfeiture in this proceeding, 
the examiner also denied a request of Continental that the question of 
,nuthorization to impose the alternative sanction of monetary forfeit- 
ure be certified by him to the Commission’s Review Board for modi- 
fication of the issues. 
4. The hearing commenced on October 5, 1965, in Washington, 
D.C., at which place also the second hearing session was held on No- 
vember 24, 1965. This phase of the hearing was concerned with the 
identification and introduction of stipulations and certain applicant’s 
exhibits, with no oral testimony being heard, Hearing sessions for 
‘the introduction of evidence through witnesses 2S well as documen- 
tary sources were then held in Newark, N.J., between November 30 
‘and December 17, 1965, with an adjournment taken on the last- 
mentioned date subject to resumption of the hearing pursuant to fur- 
ther order of the examiner. Following 2 hearing conference held in 
Washington, D.C., on January 13, 1966, the hearing was reconvened 
there on February 14, 1966, by direction of the examiner for com- 
pletion of the applicant’s direct case,? and hearing sessions were there- 
after held in Washington on various dates between February 14 and 
March 16, 1966. Further hearing sessions were held in Washington 
on April 12 to receive evidential stipulations and on May 3, 4, and 5 
for the introduction of additional evidence by the Broadcast Bureau. 
Upon petition filed by the Bureau, a hearing session was held in 
Newark, N.J., on May 18, 1966, for presentation of further rebuttal 
evidence by the Bureau, and thereafter the concluding hearing ses- 
sion was held in Washington, D.C., on June 15, 1966, on which date 
also the record was closed. By order of the hearing examiner issued 
September 6, 1966, the record was reopened to incorporate rulings 
of the examiner on certain exhibits not shown by the transcript of 
hearing, and the record was: ‘ain closed in the same order.* The parties 
filed proposed findings and conctusions by October 14, 1566, and each 
filed replies by November 4, 1966. 


FINDINGS OF FACT 
Rollins, Inc. 


5. Rollins, Inc., is a public corporation with its stock listed on the 
American Stock Exchange. As of July 31, 1966, shares issued and out- 


standing totalled 3,117,783. The Rollins family held 2,098,135 shares, 
representing 67.238 percent of the corporate voting stock (ownership 
———= 


«By an Order (FCC 65R-53), released Feb. 8, 1966, the Review Board denied an ap- 
peal, filed Jan. 20, 1966, by the Broadcast Bureau, from the hearing examiner’s order 
(FCC 66M-103) removing, on his own motion. the place of hearing from Newark, N.J., to 
Washington, D.C. for resumption of hearing on Feb. 14, 1966. 

> Corrections to the transcript were made by an order of the examiner (FCC 66M-1428, 
released Oct. 24, 1966) pursuant toa joint correction motion filed by counsel for the parties 
on Oct. 17, 1966. 
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form 323, filed Sept. 23, 1966, Ex. B) (official notice taken). O. Wayne 
Rollins, president and chairman of the board, has held 48-49 percent 
of the voting stock since 1960 and together with his family has effective 
control of the corporation. 
6. The officers and directors of Rollins, Inc., are as follows (form 323, 

supra) : 

O. Wayne Rollins. president-director. 

Ilenry B. Tippie, executive vice president—finance, treasurer. 

R. Randall Routine, executive vice president—Media, assistant 

secretary. 

Earl F. Geiger, executive vice president—Orkin. 

Madalyn Copley, executive vice president, secretary. 

‘Albert R. Lanphear, executive vice president radio.* 

Frank H. Minner, Jr., assistant treasurer, 

John W. Rollins, director. 

Jarvis J. Slade, director. 

=. The Rollins home office is in Wilmington, Del. Through direct 
ownership or control of wholly owned subsidiaries, Rollins, Inc., 
operates the following broadcast facilities (Tr. 45 6, form 32 
supra, Ex. A): 
AM (7) TV (3) 

WAMS, Wilmington, Del. WCHS-TV, Charleston, W. Va. 
WBEE, Harvey, Ill. WEAR-TV, Pensacola, Fla. 
WCHS, Charleston, W. Va. WPTV-TV, North Pole, N.Y. 
WGEE, Indianapolis, Ind. 
WNJIR, Newark, N.J. FM (2) 
WRAP, Norfolk, Va. WGEE, Indianapolis, Ind. 
KDAY, Santa Monica, Calif. Permittee, Charleston, W. Va. 


Continental Broadcasting, Inc. 

8, Station WNJR was purchased by Rollins Broadcasting, Inc. (now 
Rollins. Inc.), from the Evening News Publishing Co. in October 
1953 (official notice taken). The license was thereafter assigned to 
Continental Broadcasting, Inc., a wholly owned subsidiary. Conti- 
nental’s stock is voted 100 percent by O. Wayne Rollins (form 323, 
supra). WNJR programing is directed toward the Negro audience in 
the New York-New Jersey metropolitan area. 

9. From the beginning of the WNJR renewal period in February 
1961 through the date of designation (June 10, 1965) the officers and 
directors of Continental were as follows (official notice taken) :° 


O. Wayne Rollins, president-treasurer-director. 
Henry B. Tippie, vice president-director. 
Madalyn Copley, vice president-secretary. 
Albert R. Lanphear, vice president. 

John W. Rollins, director. 


ty letter dated Sept, 21, 1966, Rollins Informed the Commission that at the annual 
1966, Lanphear was not reelected and that no replacement was 

ne merly held by him. 
‘As of Sept. 21, 1965, R. Randall Rollins (son of O. Wayne Rollins) was elected executive 
vice president-trensurer, and James Roddy was elected vice president-outdoor. Otherwise 
the structure of the applicant remained the same as above (form 323, filed Oct, 25, 1965). 
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Rollins’ chain of authority 

10. During the period pertinent, to the issues in this proceeding, 
ie., February 1961-June 1965, the high-level executive positions within 
the Rollins organization remained relatively constant. O. Wayne Rol- 
lins (Wayne Rollins) was the chief executive officer and, as such, 
devoted 90 percent of his time to general station affairs until Decem- 
ber 1964. At that point, he began to devote less time to broadcasting, 
and the duties and functions which he formerly performed with 
respect to the broadcasting operations were assumed by his son, 
R. Randall Rollins (Randall Rollins). 

11. Albert R. Lanphear, vice president in charge of radio, was 
operational head of the Rollins’ AM stations from 1960. He was re- 
sponsible for radio sales, programing, labor negotiations, engineering, 
acquisitions and modifications. He reported directly to Wayne Rollins 
from 1960 to 1965. Lanphear was personally hired by Wayne Rollins 
to manage station WNJR when it was acquired in 1953. As of April 30, 
1966, Lanphear owned 1,950 shares of Rollins, Inc. (form 323, filed 
May 19, 1966). 

12, Prior to June 1961, Howard Tim Crow was director of public 
relations for Rollins. In June 1961, Wayne Rollins created the quality 
control and program development department and appointed Crow 
as director because he deemed him best qualified for the position. 
Crow's function is to supervise program content and to insure con- 
formance with Commission rules and company policy. He is inde- 
pendent of any supervision by Lanphear, having formerly reported 
directly to Wayne Rollins and now to Randall Rollins. Since August 
1962 Crow has held between 50 and 2,400 shares of Rollins, Inc.: at 
the time of hearing he held 2,100 shares. 

3. Leonard Mirelson was general manager of WNJR from 1960 
until mid-December 1964. He was completely in charge of the day-to- 
day operations of the station. As such, Mirelson was responsible for 
programing the station, superv ing sales, obtaining revenue, and 
making collections. Mirelson was personally hired as an account exec 
utive by Lanphear in 1954 when the latter was general manager of 
WNJR. Upon the recommendation of Lanphear, Rollins promoted 
Mirelson to general manager in the fall of 1960. When he was the 
general manager of WNJR, Mirelson reported directly to Lanphear. 
While employed as station manager, Mirelson held between 800-5,100 
shares of Rollins, Inc.; at the time of hearing, he held approximately 
5.800 shares. In December 1964 Mirelson was relieved of his duties 
as the general manager of station WNJR and was installed as the 
regional sales manager of WNJR. 

The “Celebrity Time” program 

14. The first two issues set forth above (preliminary statement, 
par. 1) concern questions of misrepresentations by the applicant to 
the Commission, lack of candor on applicants part, and also falsifica- 
tion of documents submitted to the Commission’s staff. Both of these 
issues revolve around a program called “Celebrity Time” which was 
presented on station WNJR from the fall of 1957 until March 1963 
during the time period running from 11 p.m. to 12 midnight, Monday 
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through Saturday. The genesis and subsequent history of this program 
are cliscussed below. 

15. Since 1957, Mr. Norman King who resides in Manhattan, N.Y., 
has been involved in the broadcasting industry as a public relations 
consultant and the head of an advertising agency. He is the president 
of Celebrity Consultants Ltd., 2 New York corporation, which com- 
pany operates as an advertising agency to place advertising on radio 
and television stations for a number of advertisers, creates copy for 
them, and does sales promotion and publicity work for these clients. 
The record evidence warrants the inference that the corporate entity 
known as Celebrity Consultants is the alter ego of Mr. King in 
practical operation (Tr. 866-867). 

16. Sometime in 1957, Norman King approached Leonard Mirelson, 
then employed as a salesman with station WNJR, concerning the pos- 
sibility of producing, and placing advertising in, a program to be 
broadcast over that station. King had been involved through his 
agency in the production and broadcast of a program over station 
WAAT under the title of “Celebrity Time”, or some similar name, 
on weekday evenings from 11 o’clock to 12 midnight. King informed 
Mirelson that the program in question would be going off the WAAT 
schedule, and it is clear from the record that King was seeking to have 
this show continued on the air as part of the WNJR schedule. Mirelson 
then discussed King’s proposal with Al Lanphear who at the time 
was managing station WNJR, and with Lanphear’s approval ac- 
cepted the program. Agreement was reached between King and Mirel- 
son for the broadcast of the “Celebrity Time” program over station 
WNJR each evening except Sunday from 11 o’clock until midnight.’ 

17. The original arrangement between Celebrity Consultants Ltd. 
and station WNJR for the broadcast of “Celebrity Time” is not evi- 
denced by any document in the record. King’s testimony (Tr. 876) 
points to the likelihood that there was some form of written contract 
drawn up for this program in 1957, but its terms are presently as- 
certainable only from the testimony of the negotiators thereof and by 
reference to written contracts for the same pROeran drawn up in 
later vears.S The financial arrangement agreed upon with respect to 
the broadcast of the “Celebrity Time” program was that the station 
would receive from King’s agency a weekly gross revenue of $300, 
commissionable to the agency at 15 percent, or the net payment of 
$255 after deduction by the agency of its commission.? Under its 
agreement with WNJR, King’s agency obtained the right to place 
advertising announcements for various clients within each nightly 
1-hour broadcast period. Originally King planned that 5-second an- 
nouncements would be aired in accordance with a sales approach he 
called impact advertising. No maximum amount of time within each 


7 King considered thix late evening hour in the broadcast schedule of the radio station 
to be “marginal air time” for advertising purposes as differentiated from the more desirable 
“station prime time” (Tr. 900). 

*King confirmed that the written agreement covering “Celebrity Time” dated Dec, 29, 
1961 (WNJR Ex. 3). carried forward the terms of his early arrangement with WANJR 
(Tr. S80), WN exhibit 3 extended for a year the terms of a prior written agreement 
(WNJR Ex, 2) dated Dee. 30, 1960, 

*'Ax King explained the financial arrangement at one point (Tr. 870): “* * * I bought 
the time and it was $300 agency gross, $255 net.” 
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1-hour program to be allotted to the agency for the broadcast of com- 
mercial announcements of its clients was spelled out although King 
believed, according to his testimony (Tr. 936), that the airing of an 
excessive number of spot announcements through the agency would 
have resulted in WNJR’s calling a halt to the practice. According 
to King, the agency never reached a saturation point to require his 
being told by the station that “the complement of time” permitted the 
agency under the agreement had been used up. He believed in this 
connection that 2 radio station operates under some time limitation on 
the commercial content aired within a 15-minute broadcast segment. 
The station reserved the right under the 1957 arrangement with 
King’s agency to broadcast commercial announcements of its own 
sponsors within the “Celebrity Time” hour. King was not instructed 
by WNJR as to what amount, he could charge for commercial an- 
nouncements placed through his agency nor was he required by the 
station to follow its rate card in determining the amounts charged to 
the agency clients for spots although he used the rate card “as a basis 
for creating his sales approach.”?° Under the arrangement with 
WNJR, King’s agency was obligated to remit to the station the fixed 
sum of $255 for each week the “Celebrity Time” program was broad- 
cast irrespective of the extent of the sponsorship obtained by the 
agency." Mirelson, as the station’s salesman on the account, received a 


commission based on this figure. It was anticipated by Mr. Lanphear. 
WNJR’s manager, that the gross revenue for advertising which would 
be placed on “Celebrity Time” by King’s agency would not exceed 
$300 per week (Tr. 5526). 

18. King was the “packager and producer” of the “Celebrity Time” 


show—he created the idea and the approach for the broadcast of this 
program over station WNJR. In his own words, he “put it all together.” 
‘As more particularized in King’s testimony, his activities in this re- 
gard included respresenting the advertising agency and obtaining the 
sponsors for the program, purchasing the time for the production of, 
and signing the contracts with WNJR for, “Celebrity Time,” and 
hiring the announcer and on-the-air producer, one Bill Carlton, King 
often wrote commercial continuity for the show on behalf of his clients. 

19. As noted above, Bill Carlton, a “freelance announcer” (ie., not 
employed as a staff member of station WNJR) was hired and paid by 
King to produce the show, which meant taking care of the day-to-day 
details of putting a program on the air, and also to act as the announcer 
on the program. King would occasionally listen to the show but in 
general did not concern himself with the entertainment content for 
‘which Bill Carlton was made fully responsible. He often conferred 
with Carlton about the program, mainly about the “economics” of the 


10 King declined to answer the question put by the examiner as to whether he adhered 
strictly to the rate card (Tr. 923) but indicated previously (Tr. 932) that he performed 
“many services for these clients besides giving them air time,” for which he charged. In 
this connection he stated too (Tr, 933) : “Well, I performed many services as part of the 
single operation—the broadcast of the spot on the air may well have included merchandizing 
in the store, the creation of the air copy, some publicity, some sales promotions, depending 
on the individual client and the situation and time of the year.” Ax shown by the evidence, 
King also hired and paid an individual for several years to act as producer and announcer on 
“Celebrity Time” (Tr. 869). 

31 King refused to accept the examiner's characterization of his arrangement as a “per- 
centage agreement” with the station, and stated instead: “* * * I had a very static sum 
agreed on.” (Tr, 1046.) 
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show, but did discourage “general chatter” on “Celebrity Time” by 
Carlton since he wanted to enhance the entertainment appeal of the 
show. Carlton whose experience in radio dated from 1948 as an an- 
nouncer and disk jockey on station WCAP, had previously been as- 
sociated with King, first as an announcer and later as the producer 
in full charge of the prototype of the “Celebrity Time” program 
when it ran on station WAAT, 

20. King knew that WNJR “was a negro oriented station” because it 
advertised itself as such in promotional material and in Standard 
Rate and Data. He was not aware of the particular music policy of the 
station. But it was always his understanding that WNJR “had full 
right and control of all content and programing” aired over the 
station. King understood too that as a “packager and producer” of a 
program being broadcast by this station he was “subject to the field. 
to the climate of the approach of the station” (Tr. 886). At some time 
during his relationship with WNJR, he was told by the station that 
he could not put some kind of program on the air because it did not 
fit clearly within the station’s programing concept. On “a couple of 
times” too, King was turned down by the station manager with re- 
spect to sponsors who did not meet the station’s “minimum require- 
ments” (Tr. 900). King placed no limitations on Carlton with respect 
to the content of the “Celebrity Time” program except for keeping 
“within the bounds of good taste.” King understood that Carlton was 
aware of an obligation on his own part to “stay within the confines of 
the station rules and regulations” in order for the program to be 
carried by WNJR. 

21. At the outset, the “Celebrity Time” program consisted of playing 
records, broadcasting 5-second spot announcements, and interviewing 
contemporary motion picture stars or other celebrities who appeared 
as guests. Carlton was in complete charge of the day-to-day details 
of the show. His duties included selecting the music played on the pro- 
cram, broadeasting the program, and maintaining the program logs. 
He prepared a list of the records to be played on each evening's pro- 
gram. His selections were guided by the “musical format” of station 
WNJR, “rock-and-roll music” at that time. If a celebrity guest an- 
pearing on the program had made any records which were currently 
popular and Carlton had that album, he would play several cuts from 
the album. On several occasions he went over his planned program 
format with Mr. Lanphear, then station manager. Carlton did not 
sell time, nor did he write the commercials aired on the program. He 
was paid a salary by King computed at the AFTRA (union) rate for 
each hour of air time. 

22. A staff announcer employed by station WNJR was always on 
duty during the airing of the “Celebrity Time” program under Carl- 
ton’s tenure. Charles (Charlie) Green was prominent in Carlton’s 
mind as the WNJR staff announcer on duty at the station during his 
years of association with the broadcasting of “Celebrity Time.” From 
the standpoint of directly exercising any authority over Carlton or 
interfering with his presentation of the show on the air, Green never 
supervised the program while Carlton was doing it. It was Green’s 
responsibility, however, as the “standby” or staff announcer on duty to 
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watch over the program as it was being broadcast to make sure that 
the content was “in good taste” and that the “program was being broad- 
cast in accordance with (station) policies” (Tr. 3632-33). He had the 
authority and the responsibility to cut the show off the air if he ob- 
served something objectionable being broadcast. There is no evidence 
that Green found any occasion to cut into Carlton’s programs or ad- 
monish Carlton about any offensive matter in the “Celebrity Time” pro- 
gram. Green did not maintain the WNJR program logs for him, nor 
did he give Carlton any instructions concerning maintenance of the 
program logs. Green had been instructed that Carlton would main- 
tain his own logs and he (Green) did not, therefore, concern himself 
in the least with the log keeping for “Celebrity Time” when Carlton 
was on the air. Green did announce the introduction to the “Celebrity 
Time” show. There were occasions moreover when Green appeared 
on the program in Carlton’s absence but this happened only toward 
the end of Carlton’s connection with “Celebrity Time.” Before that 
time, when Carlton was not present for his program, a taped show 
prepared by him had been aired by the station. 

23. After Mirelson became general manager of WNJR in the fall 
of 1960, the first written contract for the “Celebrity Time” program 
which appears in the record (WNJR Ex. 2) was executed by King, on 
behalf of Celebrity Consultants, Ltd., and by Mirelson, on behalf of 
WNJR. A standard WNJR contractual form for agreements with 
advertisers captioned “Order for Broadcasting” on the front page and 
having also “Contract” printed at the upper left corner thereof was 
utilized on the agreement. This written contract, dated December 30, 
1960, became effective January 1, 1961. The agreement in question 
carried forward the essential terms of the arrangement between the 
parties thereto under which the “Celebrity Time” program had been 
broadcast over WNJR from its inception in 1957. It provided that the 
“Celebrity Time Show™ would be broadcast from 11 p.m. to 12 mid- 
night, Monday through Saturday, at the station’s “Rate” of “$300 
per week.” The specified sum of $300 represented the “gross” charge 
for the time, with King’s agency being obligated to turn over $255 
“net” to the station each week: the difference between the gross and 
net figures was attributable to the deduction of “a commission” from 
the gross by the agency. The agency’s obligation to the station for the 
sum of $255 each week without regard to the actual revenues obtained 
from agency advertisers for any particular week was continued under 
the written agreement (Tr. 1049). The written agreement did not 
specify the rates to be charged to individual sponsors, and in fact the 
station was not aware of the rates charged by King (Tr. 1051). In the 
written agreement appeared the following parenthetical text which 
was drafted by King and Mirelson jointly (Tr. 3452) : 

This show is produced and packaged by Celebrity Consultants Ltd., out- 
side and independent radio show packagers and producers. WNJR does not 
directly participate in the programming of this show, or deal in any way with 
the sponsors of the packager. Celebrity Consultants will provide their own 
announcer and any talent for this show. 

The second sentence in the above-quoted phraseology was inserted at 
the insistence of King as a protective measure to guard against 
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the station’s pirating away from the agency any clients whose ad- 
vertising it oer in “Celebrity Time.” On the reverse side of the 
written agreement (WNJR Ex. 2) were printed in fine type a con- 
siderable number of standard detailed provisions below the heading: 
“This Order is Subject to the Following Conditions.” The first 
condition (1.(a) ) read in part as follows: 


The advertiser agrees to pay, and the broadcasting station agrees to 
hold the advertiser liable for payment. for the broadcasting covered by this 
agreement. Where agency alone signs contract, the contract is binding upon 
the ndvertiser as well as the agency oe 

Another of the provisions stated (2.(a)) : 

The station has the sole right to determine whether or not program 
and/or copy therein is in the public interest. convenience and necessity and 
the stztion may in its sole discretion immediately terminate the agree- 
ment * * * 


The above-described written agreement was not intended to supersede 
the previous understanding between the parties that the station would 
have the right to insert an unspecified number of spot announcements 
for its own clients in the “Celebrity Time” show. That. the station 
chose to exercise this right is established by King’s testimony (Tr. 902) 
but the record does not reflect when or the extent to which WNJR did 
so. No reduction in the agency's weekly obligation to the station was 
contemplated if WNJR availed itself of the right to insert spots for 
sponsors obtained by the station. There was no specific understanding 
as to the “amount of spots” that the agency could broadcast during 
the one-hour program, the only limitation on the volume of such 
commercial content being that imposed by the station’s general policy 
in regard to overcommercialization. 

24. Mirelson, WNJR’s manager, considered the written agreement 
(WNJR Ex. 2) to be “an agency arrangement” or “agency contract” 
because “the billing was on the gross and a net amount was remitted 
less 15 percent (the) standard agency commission” (Tr. 4234-35). 
This 1960 contract was “T.F." (ie., jt was to remain operative until 
either of the parties canceled). According to accepted trade practice, 
a “TF.” contract is generally considered to be operative only for a 
period of 52 weeks. Therefore, 1 year later (December 29, 1961) a sim- 
ilar contract effective January 1, 1962 (WNJR Ex. 3) was entered 
into which was virtually identical in form and substance, and which 
also contained the same standard provisions on the back. Mirelson did 
not inform the Rollins home office in Wilmington of the existence of 
these written agreements with King’s agency, nor did he send copies 
to the home office. Mirelson was not required to send advertising to 
the Wilmington home office and it was not his practice to do so. Al- 
though no subsequent written agreement was executed for “Celebrity 
Time.” it was understood by King and Mirelson that the contract 
intended to run during 1962 in fact remained in force through March 
1963, when the program was canceled effective March 9 by Mirelson’s 
notifying King of this action. Because King’s agency had fallen into 
arrears on its payments to the station, Mirelson voluntarily reduced 
the weekly “gross” figure stated in the 1962 contract (referred to by 
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him as “the weekly minimum guarantee”) from $300 to $200 by De- 
cember of 1962. 


Duke Baldwin 

95. Carlton was the only individual King paid to broadcast “Celeb- 
rity Time” and, until 1959, apparently was the ny one who did the 
program. In June 1959, King, on behalf of Cele rity Consultants, 
Ltd., entered into a written contract with one Duke Baldwin (WNJR 
Ex. 114). At the time Baldwin made the agreement with King’s 
agency in 1959, he was operating a school known as Duke Baldwin’s 
Dance Studios. In prior years he had arranged for students from his 
school (“talent”) to appear on various New York area radio and 
television programs, and had ersonally participated in those shows 
as a guest in connection with the appearances. It was through an as- 
sistant of King that Baldwin was offered an opportunity “to go into 
radio” on station WNJR. Baldwin understood he was to produce 
2, musical show one evening each week and would be required to pay 
King’s agency $50 for a half-hour period. He would be afforded the 


opportunity of placing advertising from sponsors he solicited in the 


half-hour program. No specific amount of advertising was solicited 
but it subsequently developed that Baldwin was permitted to broad- 
cast five or six spots of either 60 seconds or 30 seconds duration each 
in each broadcast period. Baldwin was to have no obligation to pay the 
agency any money collected from sponsors in excess of the $50 weekly 
obligation for the program. Baldwin never paid any money to WNJR. 

96. Under the terms of the written agreement (WNJR Ex. 114), 
Baldwin agreed to pay King’s agency $50 weekly, cash in advance, 
for one-half hour participation (11 to 11 330 p.m.) each Monday 
night in the “Celebrity Time” broadcast. period on station WNJK. 
King was constantly seeking additional sponsorship for the “Celebrity 
Time” program; he considered a “freelancer” like Baldwin who ap- 
peared on the “Celebrity Time” show under the above-mentioned 
contract in the role of disc jockey to be “a talent for the show” and 
the advertisers that Baldwin brought to the show “as sponsors,” (Tr. 
1048). Baldwin’s contractual one-half hour was identified in the agree- 
ment (WNJR Ex. 114) as the “Good Time Show” starring Duke 
Balwin and Billy Glover. It was stated in the contract that “Celebrity 
Consultants Ltd. has prior and final ap roval of your sponsors and 
may reject any sponsor.” ‘Another provision read: “This 1s a contract 
with ‘Good Time Show’ and is not an agreement with the station. 
The station has full control of this show and its content and its talent 
and can change or discontinue this show without reason and without 
notice.” The agreement provided too that Baldwin and Glover “must 
be acceptable AFTRA members and as responsible producers of this 
independent half-hour must pay themselves AFTRA scale * * *” 
Station WNJR was not a signatory to this agreement and did not par- 
ticipate in the negotiation or formulation thereof. The contract with 
Duke Baldwin (WNJR Ex. 114) was to run for a period of 13 weeks. 
Glover, who was associated with Baldwin in this initial period, with- 
drew from the program. Baldwin’s original agreement with King’s 
agency was extended by oral understanding and it continued under 
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the same financial arrangements and other terms until December 1962. 
Baldwin never paid any money to WNJR. There were some occasions 
between 1957 and 1962 when Baldwin did not have the $50 cash pay- 
ment in hand and he did not go on the air with his weekly program 
at those times. Baldwin did not consider himself to be an advertising 


depending on which of them was nearer to him at the moment. Be- 
fore each program went on the air, Baldwin furnished to the station’s 
engineer and showed to Carlton, and later Green, copies of a so-called 
preparation sheet drawn up by Baldwin in which were listed the 
proposed order of presentation of commercials and records, the names 
of the sponsor and the performing artist and related title for each 
record to be played on the program. Baldwin sought advice on the 
acceptability to the station of certain prospective sponsors and on the 
quality of his program and his own performances from Mr. Joseph 
(“Joe”) Soriano, a salesman for station WNJR. Baldwin had many 
conversations with Soriano who was present in the station frequently 
when Baldwin's program was broadcast. At the time Baldwin thought 
Soriano was “one of the owners” of the station because of the latter’s 
authoritative conduct although no orders were issued by him to Bald- 
win. In general, Baldwin selected the music to be played on his pro- 
grams from the station's own music library, using master music lists 
compiled by the station in making up the preparation sheets for his 
programs, He also played the records of artists interviewed on his 
program: either they brought the records with them or Baldwin ob- 
tained such records from one of his sponsors. When Baldwin was pro- 
moting an outside show and gave a commercial announcement about it 
on the air, he would then play a record of an artist to appear on that 
show if he had one available. Baldwin was not instructed that this 
practice was contrary to Rollins’ policy as set forth in its operating 
manual (sec. 4.17 (e) ). 


Al Browne 


28, Prior to 1961, Carlton and Baldwin were the only individuals 
who conducted programs on “Celebrity Time.” As noted above, King’s 
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agency was obligated to pay station WNJR a weekly sum of $255 un- 
der the agreement concerning this program, King gradually fell behind 
in meeting this financial commitment to the station. Sometime in 1961, 
King informed Mirelson, who was then general manager of WNJR, 
that some persons in his organization previously engaged in bringing 
in advertising for “Celebrity Time” had left the agency, and that 
he was having a problem in obtaining enough sponsors for the show 
to keep it going. King then stated to Mirelson he understood that 
Joe Soriano, a full-time WNJR salesman, had “all kinds of contacts 
with people like Duke Baldwin who like to be on the air and get 
sponsors of their own.” Next, King asked Mirelson if there would be 
any objection on the latter’s part to King’s calling Soriano for assist- 
ance in bringing such persons into the program and indicated that 
if the station was not going to “use any of these people or any of this 
advertising revenue during the day,” then King’s organization could 
“use these people to bring in revenue for (his) show” (Tr. 3671). 
Mirelson did not speak to Soriano immediately after his discussion 
with King. But when King again spoke to Mirelson about his problems 
with “Celebrity Time” and said he was thinking of calling Soriano, 
Mirelson replied that he wanted to discuss the matter with Soriano 
first. 

29, At this point it should be noted that the “Celebrity Time” pro- 
gram, during the several years it was broadcast, was not the only 
program on which freelance (i.e., nonstaff) announcers appeared on 
entertainment shows pursuant to an arrangement with WNJR for the 
placement of sponsors’ advertising in a program under a guaranteed 
particular amount of revenue to the station. Other such programs 
broadcast were the “Clint Miller Night Club” show, the “Mr. Blues” 
show featuring Harold Ladell, a polka show featuring Bernie Witkow- 
ski, and a gospel show featuring Joe Crane. The Witkowski and Mr. 
Blues shows were legacies from the prior licensee of WNJR and had 
been continued. The Clint Miller and Joe Crane shows, as well as 
“Celebrity Time,” were begun during a period when Al Lanphear had 
been general manager of WNJR. However, there had developed a 
firm policy at station WNJR under Mirelson’s management against 
accepting any new freelance announcers and, when Soriano would pre- 
sent for his approval contracts from freelancers, such proposals had 
been rejected by Mirelson, Thus, when King in 1961 broached the 
subject to Mirelson of Soriano’s securing persons like Duke Baldwin 
for the “Celebrity Time” program, Soriano had no freelancer accounts 
on the station’s schedule. After learning that King was thinking of 
calling Soriano, Mirelson approached Soriano and asked if he ‘had 
any freelancers for the “Celebrity Time” program. In view of this in- 
quiry it was quite obvious to Soriano that the policy against permit- 
ting no freelancers to appear on the station would not apply to the 
“Celebrity Time” program. In discussing with Soriano the possibility 
of having additional freelance participation in “Celebrity Time,” 
Mirelson noted that King’s agency was in arrears and was having 
problems meeting the weekly payments and it would be a help to King 
if he had additional freelance announcers who could also bring in bus!- 
ness, There was precedent for the appearance of freelance announcers 
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on the show under an arrangement with the agency in the persons of 
Bill Carlton and Duke Baldwin, and Mirelson observed that their 
broadcasting on this basis had not created any problems. Mirelson 
specifically mstructed Soriano that he did not want any advertising 
placed on “Celebrity Time” that could otherwise be placed on the 
station. Soriano understood by this that freelance announcers who had 
their own sponsors could appear on “Celebrity Time” by arrange- 
ment with King’s agency but could not have their “business” accepted 
by WNJR under a freelancer’s contract made directly with the station. 
Mirelson told Soriano that he could expect a call from King. 

30, Very soon thereafter King did call Soriano and asked if he had 
any business to place on “Celebrity Time.” Soriano replied that he 
had none at the moment but it was likely that somebody would turn 
up, and that he would take up the subject of obtaining freelancers for 
King with Mirelson, King then offered Soriano a 30-percent sales 
commission on whatever revenues he would bring to the “Celebrity 
Time” program through freelancers. If Soriano placed any com- 
mercial announcements through freelancers in time segments of “Ce- 
lebrity Time” they appeared on, he was to remit the proceeds there- 
from less his 30-percent commission to King’s office. Soriano reported 
his conversation with King, including the percentage offer, to Mirel- 
son who indicated that he would go along with King’s proposal to 
have additional freelancers obtained through Soriano appear on 
“Celebrity Time.” As will be shown below, Soriano was instrumental 
in bringing a number of freelancers into the “Celebrity Time” pro- 
gram. At some time not specified in the record, King asked Soriano 
what he thought they “could get” for freelancers’ segments of either 
15 or 30 minutes, Soriano wanted to charge something which was low 
enough so that it could be attractive, and reasoned that if he reduced 
the usual rate charged by the station for a 30-minute program segment 
to as low as $30 or $25, there would be a good chance of obtaining 
participation of freelancers. Agreement was reached between Soriano 
and King as to the amounts which were to be charged for either 15 
minutes or half-hour freelance segments of program time. The station 
did not participate in the financial arrangements made between King 
and Soriano with reference to the freelance segments. Soriano’s ar- 
rangement with King as to the charges to be made or his commission 
therefrom had no reference to the sale of individual spot announce- 
ments to sponsors since this type of transaction apparently was not 
contemplated by them. 

31. Al Browne probably was the first freelancer for whom Soriano 
arranged to broadcast on “Celebrity Time.” Browne is employed full 
time as an investigator for the city of New York. He is also a band 
leader, a music composer and arranger, and a music teacher. Browne 
was n listener of station WNJR, which he regarded as “a very popular 
station.’ and he heard a broadcast by Duke Baldwin whom he knew 
from the entertainment field. Upon inquiring of Baldwin how he had 
secured his program on the station, Browne was informed that “they 
had some free time for freelance dise jockeys” and he could call the 
station about a program of his own. Browne then phoned the station 
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and was referred to Joe Soriano who confirmed Baldwin’s advice and 
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arranged for an appointment with himself at the station. After meet- 


ing with Soriano, Browne obtained a 15-minute segment in “Celebrity 
Time” for which he was to pay $25. Soriano gave Browne a WNJR 
rate card showing the station’s rates for spots of different lengths of 
time, and told Browne that his announcements should not be “too 
long.” Soriano called King after his meeting with Browne to alert him 
that there would be a quarter-hour program in which Browne would 
appear. Browne's program first ran on station WNJR from March until 
June 1961, and again during part of 1962 when he had a half-hour 
program for which he paid $50. He in turn charged sponsors between 
$5 and $10 for 10- or 15-second spots, and wrote his own commercial 
continuity. Whether Browne actually made a profit from his freelance 
participation in “Celebrity Time” is problematical ; he claims not to 
have done so. Browne prepared a list of the records to be played on his 
program from a station master list but included on his list at least 
one record recorded by himself; sometimes his own records were among 
the “hits” on the station’s list. Soriano had told Browne to take up with 
Charlie Green any questions he might have about the presentation 
of his program. Green was always in or around the studio when Browne 
was on the ir, and he maintained the logs for Browne’s programs. 


Parade of the freelancers on “Celebrity Time” 


32. When Browne discontinued his program In June 1961 because 
of the press of other activities, he was asked by Soriano if he knew of 
any Ste persons who were interested in getting on the station. 
Browne approached a number of persons, aroused an interest in them 
to appear as freelancers on WNJR, and referred most of these in- 


dividuals to Joe Soriano. He explained to them what was involved in 
gaining access to “Celebrity Time” hour (i.e., obtaining the sponsors 
for a program and making the specified payer for the time), intro- 
duced them to Soriano at the station, helped them prepare their ma- 
terial for the shows, and remained at their side to lend them confidence 
and give them advice during their first several programs until they 
became accustomed to working on the air. In three cases, Browne paid 
to Soriano the sum of $25 for 15-minute programs of freelancers 
(Edwina Dyer, Tr. 1427; ‘Anthony Crews, Tr. 1439; and Don Norman, 
Tr. 6624) and in turn received $35 from the freelancers concerned. 
However, Browne did incur certain expenses in collecting and re- 
mitting payments for the programs involved and in traveling to and 
from station WNJR.* It can reasonably be inferred that he made 
some profit in another instance where he collected $70 from two free- 
lancers who jointly shared the charge for a half-hour program while 
remitting but $50 to Soriano (Tr. 6627; 6634). 

33. While some of the freelancers who purchased segments and 
appeared in the “Celebrity Time” program on WNJR were referred 
to Soriano by Al Browne, others learned of its availability through 
freelancers already broadcasting within the program. Still others 
were known to Soriano personally or were referred to him by Mirelson. 


22 Upon discovering that Browne had been collecting from him a sum in excess of the rate 
Soria Le charging, one of the freelancers withheld the final $35 payment from Browne 
rT. GOGu). 
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By and large, the freelancers had no previous training or experience 
inthe field of radio.” Moreover, they were not auditioned prior to their 
initial broadcast although Soriano did discourage prospective partici- 
pants whom he deemed unsuitable. Soriano generally talked with the 
freelancers before they first went on the air and he was with them on 
their first night of broadcast. But at least three of them did not speak 
with him at all until after they had been broadcasting over WNJR. 
Soriano estimated that he was at the station during the 11-12 p.m. 
segment 3 or 4 nights a week. 

34. The number of different freelancers who broadcast within “Ce- 
lebrity Time” varied from day to day and week to week. At first, only 
one or two would appear, but as time went on, more and more free- 
lancers started participating. The record reflects that nearly 30 differ- 
ent freelancers appeared on “Celebrity Time” between 1961 and March 
9, 1963. Some of these freclancers would also bring guests who ap- 
peared on the program. The principal prerequisites for a freelancer’s 
waining access to the WNJR microphone were the availability of time 
within the “Celebrity Time” hour and payment of $25 per quarter 
hour. The freelancers received supervision in varying degrees from 
the staff announcer on duty during the evening hours, usually Charlie 
Green. It was his duty to listen to the freelance programs, to check 
the commercial continuity they had prepared and the music to be 
played. Green played records with which he was unfamiliar to see 
that they were in good taste. He also edited and timed copy and ex- 
amined new copy to see that nothing presented was fraudulent, ob- 
scene, or illegal. Green did not know when a new freelancer would be 
on the air until the night such person actually arrived at the station. 
It was difficult for him to keep up with who was to come in each night. 
Soriano introduced most of the freelancers to Green on the occasion 
of their first participation in the “Celebrity Time” program, would 
inform them that Green was the staff announcer, and would tell the 
freelancers they would be responsible to Green so far as the commercial 
copy and musical content of their shows were concerned. Green con- 
ceded in his testimony (Tr. 2414) that there were times when copy 
was read over the air that he had no opportunity to see first; and that 
prior to September 26, 1962, he had no responsibility for keeping the 
station’s logs on “Celebrity Time” because this function was the obliga- 
tion of Bill Carlton, and that he was aware that Carlton was not al- 
ways maintaining the logs. Nor did the staff announcer on duty always 
cive full-time attention to the programs on “Celebrity Time” as they 
were being broadcast since he was attending college during the period 
from September of 1960 to June of 1963 and, whenever he could seize 
upon an interval while at the station to study, he did so. 

35. There is no doubt that the overwhelming desire of the free- 
lancers on “Celebrity Time” was to break into radio and gain practical 
experience in the field. Some of the freelancers adopted names for 
their respective programs. For example, Don Norman called himself 
the “Rock N’ Robin”; Lord Bobby and Gene Edwards, who played 


13 There were, however, several exceptions: Browne had broadcast while in the Army: 
another had 6 years broadcast and supervisory experience; and a third had broadcast for 
17 years In Panama, 
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calypso music, identified their program as the “Caribbean Holiday 
Show”; Chris Coles and Doris Williams called their show “Spotlight 
Chamber”; Ben White and Lou Parks called their program the 
“WNJR Penthouse Show.” These programs were sometimes identified 
on the air as segments of “Celebrity Time.” However, at other times 
“Celebrity Time” was in no way identified as the program then on 
the air. The freelancers sold commercial spot announcements (and 
in one instance a quarter-hour segment) for whatever rates they were 
able to charge the individual sponsors they obtained. Several of the 
freelancers sometimes had difficulty selling enough advertising to cover 
the $25 per quarter hour weekly charge. Others more or less broke 
even. None considered the sale of advertising to have been a profitable 
activity. In those instances where freelancers were in fact paying for 
all or part of their broadcast time, there were no announcements made 
on the air of their sponsorship. Some of the freelancers delivered spot 
announcements promoting or advertising their own business ventures 
such as “Talent Searches,” sponsorship of dances, and acting as master 
of ceremonies for clubs. At Al Browne's suggestion, one freelancer 
played a Browne record as his program ending theme, and another 
made an announcement (unpaid) concerning an appearance of 
Browne’s band at a dance. 

36. The freelancers selected the music played on their programs, 
supplying the station in advance of the programs with lists of the 
records they intended to play. The music policy of the station was to 
broadcast “rhythm and blues” or “rock and roll” record selections. 
The station had a select library of records to be played and which the 
freelancers were permitted to utilize until sometime in 1962. Most 
of the freelancers adhered to the station’s music policy, but others were 
left free to, and did play, whatever style of music they desired: (1) 
folk music, ballads, and jazz: (2) calypso and Latin American: (3) 
standards: and (4) gospel. In contrast with the freedom of choice 
in regard to the type of music played which was allowed to freelancers, 
the staff announcers or disc jockeys of WNJR were required to adhere 
to the station’s music policy. Some of the freelancers obtained their 
records from sponsoring record shops or from their own private 
collections. 


Celebrity time financial picture from 1961 


87. Mirelson was not aware of the specific financial arrangement 
which Soriano had made with King but acknowledged at the hearing 
that he “assumed Soriano would not do this for nothing” and he 
“floured it would be some type of commission arrangement” (Tr. 
3675). He did not know how much Soriano was charging for time seg- 
ments on the “Celebrity Time” program and did not get involved in 
that. Admittedly he did know there were individuals appearing on 
this program who were “buying time” from Mr. Soriano, as King’s 
representative. From time to time Soriano mentioned to Mirelson 
he had various people “that were representing King and were getting 
sponsors and were appearing on his show (‘Celebrity Time’) as 
talent.? As Mirelson viewed the freelancers’ financial participation 
in the program, “Soriano was getting advertising revenue for King 
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and was acting as King’s agent, similarly that these people were acting 
as King’s agent” (Tr. 3676). Occasionally, Mirelson listened to the 
“Celebrity Time” show, and he heard the freelancers on the air from 
time to time. 

38. Pursuant to Soriano’s arrangement with King, Soriano ini- 
tially collected the money from the freelancers, deducted his 30-per- 
cent commission, and periodically remitted the balance to King. Be- 
cause King was going through a difficult financial period and was beset 
by finance ‘ial obligations, from several quarters, he did not always use 
this money to satisfy his agency’s weekly commitment to the station 
and, in consequence, the un mid balance due WNJR continued to 
mount, Sometime in 1962, with King’s consent, Mirelson instructed 
Soriano to thereafter turn directly over to him the money received 
from the freelancers that would otherwise have been sent to King. 
Mirelson, in turn, deposited with the station either in cash or by his 
(Mirelson’s) personal check, the moneys received from Soriano, to 
be credited to the King agency account. Mirelson’s personal reasons 
for permitting the arrangement for the “Celebrity Time” program 
with King’s agency to continue, even though the weekly payments for 
the show were in arrears, were that if the show would be taken off 
the air, he would have problems in collecting from King and in ex- 
plaining the big unpaid balance to the Rollins home office and, too, 
that because of the lateness of the hour (11 o'clock to 12 midnight), it 
would be difficult to get revenue for the time and “a difficult time to 
sell profitably” (Tr. 3678). Of course, so long as the “Celebrity Time” 
program remained on the air, there was a continuing source of revenue 
for the station from the program as a result of the payments the 
freelancers were making to Soriano in connection with their appear- 
ances on the program. 

39. Between September 1962 and the end of March 1965, Mirel- 
son turned over $3,130 “* * * plus considerable cash * * *” to the 
WNJR bookkeeper to be credited to King’s agency account. These 
remittances represented revenues derived from the freelancers and 
the “Celebrity Time” show, after deduction of Soriano’s commission 
by himself. In excess of $4,000 owed to the station by King’s agency 
after the termination of “Celebrity Time” on March 9, 1963, was still 
unpaid at the time of hearing. Mirelson made payments from his own 
pocket on April 29 and May 31, 1963, totaling $280 to station WNJR 
to be applied against the unpaid balance of March 9. Mirelson made 
these payments in the effort to relieve some of the pressure placed upon 
him by the Rollins home office to collect on the outstanding balance 
for the “Celebrity Time” show, and after having told Lanphear he 
would still get some money on the King account. Mirelson did not 
divulge to the station's bookkeeper or to ‘the home office that the two 
payments came from his personal funds. 


The individual contracts for “Celebrity Time” 


40. As noted above, in December 1961, station WNJR had executed 
a written contract for the “Celebrity Time” program with King’s 
agency, Celebrity Consultants Ltd. (WNIR Ex. 3). Until July 1962, 
this was the on written contract in existence to which the station was 
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a party either with regard to the “Celebrity Time” program or indeed 
any of the so-called freelance programs which were broadcast under 
arrangements not related to “Celebrity Time.” On July 5, 1962, the 
Commission issued a public notice (Report No. 4254) announcing 
inter alia a notification to the licensee of station WBNX, New York 
City, that it was apparently liable for a forfeiture of $10,000 for 
various violations of the Commission’s broadcast rules. Specification 
of the violations in the public notice included broadcast by the station 
of “foreign language programs for time brokers without filing copies 
of such contracts.” The public notice of July 5, 1962 (WNJR Ex. 40, 
p. 2) was received by Tim Crow, the director of the Rollins Quality 
Control and Program Development Department, whose responsibilt- 
ties include “seeing to it that the (Rollins) stations complied with the 
policies of the company and the FCC rules and regulations.” Crow, 
after reading the public notice concerning WBNX, immediately called 
Rollins’ communications counsel, indicated that he (Crow) was not 
completely familiar with the regulatory aspects of time brokerage and 
did not fully understand what was signified in this public notice. He 
asked counsel for an explanation of what a time broker was and asked 
about the requirement of filing copies of time brokerage contracts 
with the Commission. Crow believed at this time (1962) that if a 
brokerage contract existed, some special FCC form was required to 
be filed. He had no experience before this time in the brokerage area. 
After receiving information from counsel about time brokers and the 
Commission's requirements concerning filing brokerage contracts (in- 
cluding the advice that there was no special form to be filed if they 
existed), Crow then discussed the above-mentioned public notice with 
Al Lanphear, Rollins vice president in charge of the radio stations’ 
operations and also at that time serving as general manager of Rollins 
station KDAY in Santa Monica. Crow asked Lanphear if he had any 
reason to believe that any kind of time brokerage such as was dealt 
with in the notice could possibly exist in any of the Rollins stations. 
Prior to making this inquiry of Lanphear, Crow had nothing to do 
with WNJR's contracts (Tr. 4691). Lanphear’s reply was that he 
did not believe there was any time brokerage but suggested that there 
were some agency shows on station WNJR Crow “might want to talk 
to Rollins’ communications counsel about” (Tr. 4681; Tr. 5550).™ 
41. The “agency shows” to which Lanphear referred were seve ral 
programs then being broadcast over station WN JR under: (1) oral 
agreements with different individuals (namely, Clint Miller, Bernie 
Witkowski, and Joe Craine) each of whom WNJR “recognized” as 
an advertising agency (Tr. 5551); (2) an oral agreement with the 
“Jay Cee Advertising Agency” which was a “house agency” of Essex 
Record Distributors utilized by Essex to secure an advertising “com- 
mission” or “discount” (Tr. 2112): and (3) the December 29, 1961, 
written agreement (WNJR Ex. 3) with Celebrity Consultants Ltd., 
the King agency, which concerned the arrangement for the “Celebrity 
Time” program. Each of these agency shows involved an arrange- 
4 Lanphear stated to Crow about the “agency shows” (Tr. 5550): “You take u look at 


them and then talk to our attorneys and sce if there ix any cause for problem.” Lanphear 
personally believed these programs did not involve time brokerage contracts (ibid). 
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ment with station WNJR for the airing of a program running for a 
period of time such as a half hour or an hour and for which the 
station received a stipulated sum per program or weekly run of the 
program, with the other party to the agreement having the right to 
place in the program commercial announcements on behalf of sponsors 
obtained by it. In each instance, the program was conducted on the air 
by a freelance announcer (an outside individual not employed as a 
staff announcer by the station). As Lanphear explained at the hearing 
(Tr. 5499-5514) with reference to the arrangement entered into with 
Clint Miller for the charge made by the station for his programs, the 
station determined the revenue it would want to receive for the par- 
ticular half hour and this became the “gross amount™ charged by the 
station from which Miller received or retained a 15 percent “agency 
commission.” According to Lanphear, Miller was limited as to the 
amount of gross revenue that he could obtain from the program (Tr. 
5511) and the station wanted to have Miller’s “agency” responsible for 
a certain amount of revenue per week—‘“we put the onus on him to 
come up with it, and we expected the guarantee * * *" (Tr, 5515). 
With reference to the method of determination by the station of the 
amount of advertising Miller could place in a half-hour program and 
the revenue to be derived by the station therefrom, the station man- 
agement “figured up the number of minutes of advertising he (Miller) 
would be able to have in there and the appropriate rate and revenue 
which the agency would get and we would get the same amount” (of 
gross revenue) (Tr. 5509). 

42. There was subsequent discussion about the WBNX matter and 
brokerage between Crow and Lanphear; they particularly discussed 
the possibility of “our particular programs on any of the (Rollins) 
stations coming into this domain” (i.e, brokerage). In again talking 
about the “agency programs.” they discussed “the fact that these pro- 
grams were run through advertising agencies,” and Lanphear who 
was familiar with the arrangements for them as the former manager 
of WNJR. stressed this point in order to allay any fears Crow might 
have about whether WNJR was skirting the brokerage issue (Tr. 
5552). Lanphear informed Crow that the station had always rec- 
ognized the “Clint Miller Agency” as an advertising agency and that 
-ach of the similar arrangements for programs (the “Mr. Blues Show” 
through Jay Cee advertising agency ; the Bernie Witkowski (“Wyte”) 
polka show; and “Celebrity Time” through Celebrity Consultants 
Ltd.) was “an agency program” (Tr. 5551-52). Wayne Rollins also 
had a discussion with Lanphear about the “brokerage question,” asked 
Lanphear if “we had any brokerage” and was told “no,” and also asked 
him “if we should have brokerage” and was advised by Lanphear that 
he “did not see any reason why we should have brokerage programs” 
(Tr. 5552). Crow was not a party to the last-mentioned discussion, 
and he had a separate conversation with Wayne Rollins during the 
course of which he asked whether or not the Rollins organization 
“would ever at any time entertain the prospect of dealing with 
brokers.” Crow was told in reply to this question that Mr. Rollins did 
not want any agreements with time brokers since he “did not need 
time brokers” and “saw no reason why our company should relinquish 
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any control of the program to any such person as a time broker.” (Tr. 
4682.) Crow understood from this discussion that it was the policy of 
the Rollins corporation not to have any arrangements with any time 
broker, and if Crow found an agreement with a time broker in 
existence it would be his responsibility to make sure it was immediately 
terminated. 

43. Crow in the course of his discussions with Lanphear had been 
told that station WNJR recognized King’s agency and the others with 
whom there were the existing special program arrangements, described 
above in paragraph 41, as advertising agencies (Tr. 4696). Since it was 
Crow’s understanding that there were no brokerage agreements in 
connection with these arrangements, the question did not come up in 
July 1962, as to whether the agreement with Celebrity Consultants 
Lid. would be filed with the Commission as a time brokerage contract. 
Crow had conversations with counsel at that time about the legal rela- 
tionship “between a station, an advertising agency, and a sponsor.” 
and it was his understanding that whereas a “time broker” acted on his 
own behalf, an advertising agency that deals with a station acts in 
behalf of “sponsors” or “clients” (rr. 4695) as their “representative” 
(Tr. 4697). The upshot of Crow’s conversation with counsel was that 
he was instructed with respect to all of those programs on WNJR for 
which there was an agency representing the clients (advertisers) “an 
individual contract (be) drawn up between the client and the station, 

here would be a contractual arrangement between these two 
(Tr. 4685.) Crow understood that there would not be “brok- 
erage” if there was a “contract arrangement between the station and 
the advertising sponsor (Tr. 4686). Acting on the advice which he had 


received from counsel, Crow in turn instructed Mirelson, WNJR’s 
manager, by telephone call made before July 9, 1962, that he would 
need “individual contracts” for the advertising sponsors on “the 
agency shows” (Tr. 4698-99). In a memorandum to Mirelson dated 


July 9, 1962 (WNJR Ex. 41), Crow confirmed his previous instruc- 
tions. The memorandum stated as follows: 


In accordance with our telephone call of last Friday night, this is to confirm 
that contracts for all clients which are on freelance programs on WNIR 
shall be drawn between the clients and WNJR. In each case the client 1s not 
a freelance announcer but all those who buy broadcast time on the program. 

The freelance person is treated as a salesman, a representative, or an 
agency and shall make the collections and pay WNJR. 

If there are any questions about this policy please let me know and in any 
event I should like to hear when your records show that all such clients 
mentioned above are under contract with WNJR.*° 


44, Although counsel instructed Crow that individual contracts were 
to be obtained for the agency shows, Wayne Rollins had been assured 
by counsel that station WNJR “had no contracts that were inter- 
preted as brokerage contracts” (Tr. 6299). But he was advised that “it 
would be better” as a protective measure if there were contracts “with 
the sponsors directly with the station,” and that these “would also be 


35-The memorandum drew no distinction between the “Celebrity Time” and “Mr. Blues” 
shows where the station’s agreement for the program was not with the freelancers doing 
the program and the Clint Miller type of situation where the freelancer appearing on the 
program was a party to the agreement therefor through his station-recognized agency. 
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helpful” in relation to any question of double billing (Tr. 6299). Lan- 
phear did not personally believe that such individual contracts were 
necessary since in his opinion the existing arrangements with the 
agencies had already created for the station a sufficient contractual 
relationship with the sponsors. He did not voice objection to Rollins or 
Crow against the instructions to obtain the individual contracts for 
“the special agency shows,” as he termed them, since he understood 
that the procedure had been recommended by counsel for Rollins, and 
since too. from his standpoint, the definition of brokerage “was not 
100 percent clearly defined.” and hence this procedure was a further 
safeguard to cement the relationship between the ultimate advertiser 
and the station (Tr. 5553-55). Mirelson also did not understand the 
necessity for such individual contracts, and thought they were being 
required “possibly from some control point of view.” In fact, prior to 
the time in July 1962, that Crow first instructed Mirelson as to the need 
to have contracts for the individual sponsors station WNJR did not 
have contracts with each of the sponsors on the agency shows and 
Mirelson had so informed Crow just before the latter told him to get 
them. 

45. Even after Crow issued the instructions to Mirelson to obtain 
individual contracts with sponsors, it was Wayne Rollins’ under- 
standing that station WNJR then had outstanding no time brokerage 
agreements. This view was derived mainly from his reliance upon 
counsel's opinion which Rollins understood was in turn based on a 
consideration of the information about contracts of WNJR furnished 
counsel by Crow with Mirelson’s assistance. Rollins believed that 
the station was supposed to have individual contracts for all pro- 
grams, and at the time the question of time brokerage contracts came 
up in July 1962, his attention was not particularly focused upon 
“freelance programs.” He understood “freelance programs” to mean 
shows that other announcers than “our staff announcers” did. He 
was “more concerned with the fact that we did not have contracts” 
whether or not they were “on this program or any program,” and 
he “concerned himself with the fact that (he) thought they were 
taking telephone orders (at WNJR) for business and running it with- 
out contracts” (Tr. 6122). Rollins was aware that “we had people 
who had been on there (ie., station WNJR) for periods of time” 
as freelance announcers (Tr. 6119), and it was his understanding 
they would receive compensation “in the way of talent from the spon- 
sor who wanted them to conduct. the program.” He was not aware in 
July 1962, that freelancers were appearing on the “Celebrity Time” 
programs (Tr. 6119), nor did he understand then that there were 
freelance announcers appearing on the station who were obtaining 
spot announcements from advertisers for their programs, or that 
any freelance announcers had agency relationships with the station, 
or that there were freelancers appearing on WNJR under agreements 
providing for a stated gross amount of revenue to the station (Tr. 
6123). Crow understood that. “the agency shows” as to which he first 
gave instructions orally to Mirelson_for securing “individual con- 
tracts.? used freelance announcers (Tr. 9699); he also understood 
that some of the freelancers “were connected with the agencies in- 
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volved” (Tr. 4700). But he did not consider that the participation 
of a freelance announcer as the talent on an agency show had any 
relationship to brokerage (Tr. 4699). 

46. Upon receiving Crow’s July 9 memorandum about obtaining 
the individual contracts (WNJR Ex. 41) Mirelson was uncertain 
as to the advertising rates to be shown in these contracts with the 
sponsors. He therefore dispatched a memorandum to Crow on July 
11, 1962 (WNJR Ex. 42) reporting that WNJR was “having all con- 
tracts for accounts or their agencies drawn directly with the station,” 
and stating further with reference to these contracts: “The one question 
T have on this is in regard to the fixed rate for each client on these 
freelance programs.” ?° He then asked : “In your opinion, should these 
contracts reflect the actual amount that the freelancers collect from 
the customer each week, or should these contracts be set up that al- 
together they come to the sum total of what the freelancer is paying 
us weekly for the time?” Crow was absent from the Wilmington 
home office when Mirelson’s inquiry was received there and Wayne 
Rollins himself responded to Mirelson’s question by telephone and 
indicated that the rate to be shown on the individual contract should 
be “the actual gross rate that the particular advertiser was paying,” 
or “that the agency contract indicated (to WNJR) that the particular 
advertiser was paying” (Tr. 3803). Crow later acknowledged Mirel- 
son's inquiry, to which Rollins had orally replied, in a memorandum 
to Mirelson dated July 13, 1962 (WNJR Ex. 45) stating his (Crow’s) 
understanding “that contracts with clients are drawn for the gross 
amount at all times.” 

47. On July 30, 1962, Crow sent a memorandum of instructions, 


with an attached copy of the WBNX notice, for all of the Rollins’ 
station managers (WNJR Ex. 40). This memorandum stated as 
follows: 


Attached you will find FCC's public notice dated July 5, 1962. Please 
pay particular attention to the paragraph marked in red pencil. 

That part which refers to contracts with time brokers being filed with 
the FCC is extremely important. Our company policy precludes contracts 
between our stations and time brokers. You must have a separate contract 
with each client for whom broadcast matter is carried on the station. 

“It is not permissible to sell a block of time to an individual or an organi- 
zation and allow them to resell the time to others on their own—it is re- 
quired that you have a separate contract with cach and every client for 
whom such matter is broade: oe 

If you have any questions about this, please get in tonch with me. 

This should be included in your looseleaf binder along with earlier public 
notices and FTC advertising alerts as 2 permanent record for your station. 


48. The individual contracts required by Crow’s instructions to 
Mirelson in July 1962, were to be prepared on the standard form of 
contract with sponsors then being employed by the station; this 


standard contract form could be signed either by an agency in the 


%¢ Crow's July 9 memorandum (WNIR Ex. 41), quoted above in par. 43, contained a post- 
script that advised Mirelson : “Pursuant to your phone call of this afternoon, it is necessary 
to have a fixed rate for each and every client on your freelance programs. There is no other 
way to handle this.” By the term “fixed rate” Crow meant a rate that would be “established” 
by negotiation between the sponsor and the station, whether for a spot announcement or a 

rogram (Tr, 4701). More to the point, he was by this term instructing Mirelson that an 
ndividual contract had to include as one of its terms “a specific rate.” 
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sponsor's behalf or by the sponsor itself. The standard WNJR con- 
tract (WNJR Ex. 117) consisted of a five-sheet set, each sheet (copy) 
being of 2 different color and intended to be issued as follows: The 
white copy represented the original which would go into the station’s 
files: the second copy (greenish blue) would be the copy kept by the 
advertiser or agency: the pink copy would go to the traffic department 
so that they could prepare the program logs; the yellow copy would go 
to the station’s salesman who serviced the account; and the last copy 
(blue) would be sent to the accounting department. Each of the five 
copies was identical in form except that the white copy (original) and 
two of the other copies had printed on the back of each certain stand- 
ard contractual provisions designed inter alia to create contractual 
liability of the sponsor to the station for advertising broadcast under 
the agreement and to make the contract binding upon the sponsor also 
where the agency alone signed the contract. In addition, the station 
used another form identified as the start order form, goldenrod in 
color and blank on the reverse side. This single copy goldenrod form 
was identical in every respect (except. for the blank reverse side) with 
the standard contract form but was designed for internal station use 
only as a start order, change order, or stop order. Thus, its intended 
function was to notify the traffic department of any changes in sched- 
uling of a sponsor's advertising. However, because of the identical 
nature of the face of the goldenrod form and the five-sheet standard 
contract form, the salesmen at the station often used the start order 
form for advertising orders in lien of the standard contract form, and 
this was particularly true of orders which were phoned in to the 
station either by agencies or by sponsors known to the station salesmen. 
In Mirelson’s view. an order written on a start or change order form 
(goldenrod form) and countersigned or initialed by him to indicate 
the station’s acceptance of the order constituted an agreement or con- 
tract between the station and the advertiser for the broadcast of the 
advertising covered by the particular form. Mirelson had no objection 
to the use of the goldenrod form by WNJR salesmen to place business 
on the station (Tr. 3901-03). 

49. After Mirelson received instructions from Crow in July 1962 
to secure individual contracts, he carried these instructions out in dif- 
ferent. ways, depending upon the program and account involved, al- 
though he never considered the fact of obtaining these contracts as 
changing the nature of the arrangement which had long been estab- 
lished with regard to each of those programs. In the case of Clint 
Miller. Bernie Witkowski, and the Jay Cee Agency, Mirelson himself 
asked Miller, Witkowski, and Harold Ladell, who was the freelance 
announcer for the Jay Cee Agency show, to get these contracts with 
the advertisers on their respective shows. Witkowski, who already 
had “contracts” *? for his program drawn directly with sponsors but 
on 2 WNJR form different from those described above and captioned 
“Order for Broadcasting,” obtained additional “contracts” using the 
same form: the newer “contracts” were signed by the individual spon- 

1! The term “contracts” (f.c., in quotes) is used to identify those documents which were 
mocisienes by Mirelson to indicate acceptance of the advertising arrangement by the 
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sors and by himself but no one signed them for the station (WNJR 
Ex. 144, pp. 1-26). Clint Miller also drafted “contracts” with his 
sponsors but on the standard WNZJR contract form: Miller signed his 
name opposite the word salesman on most of the forms and signed 
nearly all of these forms as representative of the Clint Miller Agency. 
Less than half of the forms were signed by the sponsors, and none of 
them were signed by the WNJR station manager as accepted by the sta- 
tion. The charges for spot announcements varied generally with the ad- 
yertiser, the length of the announcement and the frequency of the an- 
nouncement during the broadcast week (see WNJR Exs. 128, 129: 
stipulations 4 and 5). In the case of the Jay Cee Agency, Harold 
Ladell drew up standard contract forms for each sponsor on the Blues 
Show, wrote in the name of the advertiser or its representative, and 
signed his own name opposite the word “salesman.” No one signed the 
forms on behalf of the station to indicate acceptance of the arrange- 
ment by the station (see WNJR Ex. 136). All of the forms supplied 
by Ladell and_appearing in the record were dated November 5, 1962. 
For the Joe Craine program, Mirelson asked Soriano to obtain the 
required contracts since Soriano was the salesman on the account, and 
Soriano did so. The individual contracts for Craine’s show obtained 
in October 1962 were actually drafted by Soriano on “Order for Broad- 
casting” forms, using information given to him by Craine, and Craine 
then signed as representative of “Joe Crane Adv.” agency (WNJR 
Ex. 139). Soriano, too, signed these contracts as the station’s salesman. 

50. In the case of the individual contracts for the “Celebrity Time” 
program, Mirelson implemented Crow’s instructions through a combi- 
nation of procedures. With respect to advertisers that were immediate 
clients of King’s agency, Mirelson personally went to King’s office and 
they executed the contracts covering all of these sponsors who were 
advertising on the program. The station actually prepared the con- 
tracts, using the standard contract forms with the standard provisions 
on the back. Each contract showed the sponsor's name, and listed the 
commencement date (all were shown as July 23, 1962), the rate per 
broadeast, and the fact that there would be five-second announce- 
ments. The contracts were each signed by King on behalf of his agency, 
Celebrity Consultants Ltd. and were also signed by Mirelson to indicate 
acceptance of the orders by the station. None were signed by an adver- 
tiser or an employee thereof. These contracts covered eight different 
sponsors (see WNJR Ex. 5, pp- 140-147). 

51, With regard to those advertisers on “Celebrity Time” who had 
been placed on this show through the efforts of the freelance an- 
nouncers, Mirelson indicated that he would also need contracts for 
them signed by an authorized representative of King’s agency. There- 
upon, King suggested Soriano, who “is over there at the station and 
js handling these people for me”, as the person who should obtain the 
contracts for the clients of the freelancers. Mirelson acted upon this 
suggestion, and instructed Soriano to get contracts “for each one of 
these individuals” and these “should be signed by the client or an 
authorized representative of the agency for the client” (Tr. 3810). 
The primary concern of Mirelson, which he indicated to Soriano, was 
to have information as to the names of all the clients on the show, and 
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he did not give Soriano detailed instructions as to the form or content 
of the contracts for which he was making Soriano responsible. Since 
Soriano had been a station salesman for many years, Mirelson assumed 
Soriano would know the type of contract that he wanted. For his part, 
Soriano did not see any practical purpose these contracts would serve 
and he thought they were entirely unnecessary. No billing was ever 
sent by the billing department to the individual sponsors because 
the financial arrangements being carried out between Soriano and the 
freelancers were never reflected on the station’s books, and no bills 
were ever sent to the sponsors of a freelancer on the “Celebrity Time” 
show. Moreover, the contracts were not needed, in Soriano’s view, 
for traflic purposes since the traffic department would fill in the pro- 
gram log based upon instructions from Soriano, written notification 
handed to Soriano by the freelancers, and, in some instances, last 
minute sponsors would be written in on the log by Soriano himself. 
Nevertheless, Soriano undertook to follow Mirelson’s instructions, 
and he decided to use whatever forms were readily available “just to 
keep as a matter of record or to satisfy Mr. Mirelson’s wish.” Mirelson 
never gave him a particular form to follow, and some of the forms 
Soriano actually used to fulfill Mirelson’s request were quite obsolete. 
Soriano handed out contract forms to the freelancers and himself used 
contract forms regardless of their color in order to save paper. He gave 
instructions to the freelancers as to how to fill out the contracts, in 
triplicate, themselves, since he was annoyed at what seemed to him an 
apparently pointless task and he did not wish to be burdened with 
filling them out personally. 

52. The record reflects that at least 56 contract forms for sponsors 
of the freelancers on “Celebrity Time” were turned in to WNJR be- 
tween the time Soriano first asked for them in July and the end of 
October 1962. These documents were in most instances written almost 
completely by the freelancers themselves, and the only material other 
than the freelancers’ handwriting on the forms was the signature of 
Leonard Mirelson which sometimes was later inserted by him on 
behalf of the station,'S and also material which was occasionally writ- 
ten by Soriano on that portion of the contract form marked “For office 
use only” to complete the form; the material added by Soriano was 
based upon information appearing above the line (see, for example, 
WNJR Ex. 6, p. 5). All of these documents, although varying as to 
the form and extent of presentation of detailed information, indicated 
the name of the sponsor, his address, the time period in which the an- 
nouncement would be placed, the price per week, and whether or not 
the arrangement was “T.F.,” meaning “till forbid” (i.e., to remain in 
force until terminated by either the sponsor or the station). Some of 
the contract forms were signed by the sponsor. Most of them were 
signed by the particular freelancer involved. In addition, many of 
the freelancers signed their names on the line identified by the word 
“agency.” In several cases the contract forms were actually drafted 
by Soriano so as to aid the particular freelancer although in these 


%Mirelson admittedly did not place his signature on any of the freelancers’ contract 
forms (exhibit 6) before Mar. 6, 1963 (Tr. 3470). 
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instances the latter signed his name on the “agency” line. After the 
forms were completed they were turned over to Soriano or left in a 
receptacle at the station for him. He in turn then placed the docu- 
ments (various components of WNJR Ex. 6) ina drawer at the station. 
53. Between November 1, 1962, and the termination of the “Celeb- 
rity Time” program on March 9, 1963, an additional 86 contract forms 
reporting arrangements of freelancers with various sponsors for place- 
ment of advertising on this program were prepared and became part 
of Soriano’s file (WNJR Ex. 6). At this point it is pertinent to eall 
attention to four particular contract: forms which were signed by one 
of the freelance disc jockeys, Al Browne. As has been previously 
found, Browne, who was a professional entertainer with extensive 
contacts, had referred to Soriano a munber of the other freelancers 
appearing on “Celebrity Time.” The four documents in question 
(WNJR Ex. 6, pp. 47, 48, 49 and 50) were signed by Browne on 
Lehalf of another freelancer about November 1+, 1962, below the line 
imdicated as the place for the signature of the station manager. Be- 
cause this freelancer left the station without signing the particular 
forms and Browne had referred him to Soriano, in the first place, 
Browne was asked by Soriano to sign them, and he did so, following 
affixing the signature “Al Browne.” Browne, however, did not fill out, 
or sign the required forms for his own sponsors concerning whom there 
were an jndeterminable number of documents written up and placed 
in Soriano’s file (WNJR Ex. 6) between November 1, 196: 
March 9, 19632° Although Browne was told by Soriano that a “con- 
tract”? for each of his sponsors was required, he never completed any. 
His explanation at. the hearing for failing to do so was that he had 
been told the station was out of forms and that he should “send in” 
the information about an arrangement with a sponsor “in typewritten 
form” and leave it in Soriano’s office or give it to him in person (Tr. 
4269). Soriano, on the other hand, had no explanation for Browne’s 
not filling out the forms other than the one that he was too busy. In 
any event, Soriano, who was under instructions from Mirelson to 
obtain a contract for each sponsor from all the freelancers on “Celeb- 
rity Time.” did not insist that Browne write up the forms and instead 
undertook personally to complete them for each of Browne's sponsors. 
Soriano received all of the information which he placed on these forms 
from Browne himself. In addition, Soriano wrote Browne’s name on 
the forms so that they would be complete. Te spelled the last name 
as “Brown” in inserting Al Browne’s name opposite the words 
“Agency” and “Per” (see Ex. 6, pp: 14: 58). He did not write in 
Browne's name with any motive of creating the impression that 
Browne personally signed the forms. Soriano did not look upon these 
documents as obligating either Browne or his sponsors to pay 2ny- 
thing, nor did he consider them as serving any other purpose than 
constituting records prepared merely to satisfy Mr, Mirelson’ request 
for them since they did not go anywhere but only remained in Sori- 


——$—— 


2° The examiner counted over 50 documents which were {dentified only with the name of 
Al Browne (WNIR Ex. 6). But the record shows (Tr. 2199) that Browne's name was used 
even on forms reflecting the sponsors of other freelancers in some instances, 
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ano’s drawer to be made available to Mirelson if the latter wanted to 
see them (Tr. 2846-52). 

54. Although Browne testified that “he never gave Soriano any 
authority to sign his name on the contractual forms (WNJR Ex. 6), 
it isclear Browne was aware that Sori iano was preparing the forms con- 
taining infor mation regarding Brow ne’ s arrangements w ith his own 
sponsors. For Browne was physic: ally present and seated beside Soriano 
when these forms were being written up by Soriano from information 
contemporaneously being supplied by Browne (Tr. 2861-63). 
Since Browne observed the preparation by Soriano of such forms 
containing his name written out on one or two lines (either on the 
“Agency” line or the “Per” line, or both lines), it must be inferred 
that he had actual knowledge of the fact that his name was being 
inscribed on those forms, It is true that Soriano incorrectly spelled his 
last name by omission of the letter “e” but Browne at no time objected 
to what Soriano was writing on the forms relative to his own sponsors 
including the use of the name “Brown” which, under the cireum- 
stances, could only be construed as referring to himself, Al Browne. 
There is no evidence that Soriano expressly asked Browne if his name 
could be written on the contractual forms (WN IR Ex. 6). On the 
other hand, the circumstances under which Browne's name was placed 
on such forms with regard to his own sponsors require the finding that 
Browne tacitly consented to the practice followed by Soriano of em- 
ploying his name on the forms with reference to his sponsors, In a 
substantial number of instances, the name “.A] Brown” also appears 
on forms unquestionably reflecting arrangements between other free- 
lancers and their sponsors. For example, eight forms dated as early 
as July 17, 1962, and ghar to Duke Baldwin’s Seponeo also had 
written on them “Al Brown” (sce WNJR Ex. 6, pp. $5, 88, 89, 91, 93, 
96, 100 and 102). Another eight forms dated July 21, 1962, and relating 
to sponsors of freelancer John Budd (WNJR Ex. 6, 111 through 118) 
similarly carried the name of Al Brown. Soriano placed this name 
on forms connected with other freelancers as 2 means of identifying 
the particular advertising with “Celebrity Time.” Some of the other 
freelancers on whose forms the name Brown appeared had been re- 
ferred to Soriano by Browne: in the case of Duke Baldwin, however, 
there was no such relationship and he in fact appeared on the show 
long before Browne. Because Soriano had written Browne’s name 
(“Brown”) on many of the forms, he did so on Baldwin’s forms 
through force of habit. inserting the name some months later than 
July 1962. One freelancer, Robert Jenkins, wrote the name of “Brown’ 
on several of his own forms at Soriano’s direction (Tr. 1197). Soriano 
believed that he could use Browne’s name for any of the freelancers 
whom Browne referred to him, since he assumed Browne was aware 
this was being done by Soriano at times inasmuch as he was standing 
close by while forms were being filled out for others and Browne's 
name was being written thereon (Tr. 2862). Altogether, the name of 
‘Al Browne spelled either correc tly or without the final “e” appears on 
over 90 of hs 141 documents constituting WNJR exhibit 6 (or on 
approximately two-thirds of these “Celebrity Time” freelancers’ 
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forms which found their way into Soriano’s file and ultimately into 
the record). 

55. During the period when Soriano was collecting the forms for 
individual sponsors (WNJR Ex. 6) from the freelancers on “Celebrity 
Time,” Mirelson would occasionally inquire of Soriano whether he 

ras securing the “contracts” and whether they were “in good order.” 
Soriano would reassure Mirelson that he was obtaining the required 
documents, and Mirelson would sometimes ask for Soriano’s folder 
and glance at a few of the forms in it. At some time around Novem- 
ber 1, 1962, Mirelson looked at the documents then in the “Celebrity 
Time” folder and expressed to Soriano his dissatisfaction with their 
appearance, stating “they didn’t look very businesslike, they were 
scribbled, they were in various colors, they were in various hand- 
writings,” were not identifiable as relating to “Celebrity Time,” and 
“there were too many different names on these contracts.” (Tr. 
3195-97). Mirelson also complained about such matters as the fact that 
some of the freclancers were writing commercial continuity directly on 
the contract forms, which was improper, and some were signing their 
names in spaces intended for the signatures of the station manager 
or the station’s salesmen. As a result of Mirelson’s critical comments, 
and particularly Soriano’s impression therefrom that Mirelson 
“wanted one name because he didn’t want too many names appearing” 
(Tr. 2868), Soriano wrote in the name “Al Brown” on forms for other 
freelancers than Browne. He used this name because Al Browne had 
referred “the majority” of the disc jockeys appearing on “Celebrity 
Time” to Soriano and was at the station so often. On many of the 
Time” to Soriano later filled in the words “Celebrity Consultants” or 
“Celebrity Time” sometime after the documents had been originally 
drafted in order to provide the program identification which Mirelson 
had indicated was desirable. Soriano told Mirelson that he was using 
one name on the forms, and that the name of Al Browne was appear- 
ing on them. Mirelson had not specified that he wanted Browne to sign 
his name personally on such forms, nor did Soriano state to Mirelson 
that Browne was himself writing the name “Al Brown” on them. The 
record makes clear that all of the documents obtained by Soriano for 
“Celebrity Time” (WNJR Ex. 6) were drafted (including any later 
additions Soriano made on them) before the program left the air on 
March 9, 1963. No changes whatsoever were made on the original 
“Celebrity Time” forms (WNJR Ex. 6) after the program left the 
air. 

56. Subsequent to the issuance of the instructions to Mirelson in 
July 1962, by the Rollins home office requiring him to obtain indi- 
vidual contracts for the sponsors on the “agency” shows, Crow and 
Frank Minner, the Rollins controller, made an unannounced visit to 
station WNJR on September 26 and 27. The general purpose of their 
trip was to conduct “a station audit,” an examination of the operation 
of the station from the standpoint of observing the broadcast of pro- 
grams on the air and of checking various records maintained at the 
station. On the evening of September 26, they monitored WNJR 
programs, including the broadcast of “Celebrity Time,” from a motel 
in the area. On the morning of September 27, they arrived at the sta- 
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tion where Minner compared the September 26 program logs with 
station contract files to determine the following matters: (1) Whether 
the WNJR bookkeeping department had, as required, a broadcast 
order or a contract to authorize billing all clients for whom commercial 
announcements were broadcast on September 26; and (2) for Crow's 
information, whether there was similar written evidence (broadcast 
order or contract) for every sponsor on an agency show for whom a 
commercial had been aired during that day. The individual broadcast 
orders or contracts between the station and the sponsors for which 
Minner was to check at Crow's request: were of no accounting signif- 
jeance to Minner since they were not used for billing purposes: the 
billing was made directly to the agencies such as Celebrity Consultants 
with whom a master contract. existed (see, e.¢., WNJIR Ex. 3). Minner 
was able to find “paper work” authorizing the billing for the specific 
agencies, But he was told by the WNJR bookkeeper that it was the 
station manager’s function to maintain records for the individual 
sponsors on these various agency shows. Minner then requested the 
bookkeeper to make those documents available to him. He asked for 
them because Mr. Crow had indicated he (Crow) wanted to know 
about the existence of such documents for the individual sponsors on 
the agency shows. Minner received from the bookkeeper a quantity of 
records maintained in separate agency show folders and relating to 
the sponsors of spot announcements in each show, and he checked them 
against the spots listed on the program logs. During this investigation, 
Minner noted that some of the individual documents for the agency 
shows had not been completely filled out with all the necessary ac- 
counting information, and that for some announcements on the agency 
shows the station did not have any individual documents. He reported 
this information to Crow who did not personally examine all the 
documents Minner had received. Crow was shown some of the docu- 
ments which Minner had ascertained were not complete and accurate; 
also, Crow was told by Minner that there were some documents miss- 
ing from several agency shows (Tr. 4715-16). Neither Minner nor 
Crow recalled at the hearing whether these deficiencies detected by 
Minner on September 27 related to “Celebrity Time.” The names of 
eight sponsors appear on the “Celebrity Time” program portion of 
the September 26 log for which contracts are presently available. These 
are the eight individual contracts executed by King. None of these con- 
tracts contain broadcast. instructions below the double line for office 
use only (WNJR Ex. 5, pp. 140-147). 

57. Before leaving WNJR on September 27, Crow called Mirelson’s 
attention, among other results of the audit, to Minner’s discovery 
that not all sponsors on the air “had been put on contracts.” Mirelson 
assured Crow that he would have “every client under contract within 
a very short time since it was a matter of catching up” (WNJR Ex. 
47). Upon returning to Wilmington, Crow on September 29, 1962, 
submitted a written report on the WNJR audit to Wayne Rollins 
(WNJR Ex. 44) in which he incorporated Minner’s findings with 
reference to the agency shows, as follows: 

(z) Despite our instructions to have separate contracts for all clients 
on freelance programs, it was observed that a substantial number of clients 
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were on the air without any contracts to cover them. In addition. of those 
contracts written many were incomplete and contained no broadcast instruc- 
tions nor any indication of the broadcast charges to be made. 


Crow noted also: 

There are spot announcements being broadcast on freelance programs that 
are not entered on the program log. These were permitted notwithstanding 
the absence of a contract. * * *. 

58. The assurance which Mirelson had given Crow during the sta- 
tion audit in September 1962, was reaffirmed in a memorandum (dated 
October 19, 1962) in which Mirelson stated (WNJR Ex. 46) : 

We are insisting that our freelancers give us contracts on every account 
el run in their shows and we are double checking to see that they do 
this, 

In the Jast-quoted statement, Mirelson was referring to his effort to 
obtain individual contracts for the various sponsors on the agency 
shows (Tr. 3813). His actions in this area consisted of: (1) speaking 
to the individuals most directly involved; and (2) circulating under 
date of October 24, 1962, 2 memorandum to all of them. The memo- 
randum was sent to Clint Miller, Harold Ladell, George Hudson, 
Bennie Witkowski, Joe Craine, Danny Stiles, and Joe Soriano.*° Es- 
sentially the memorandum was a reminder to its recipients that the 
station was required to have “regular station contracts for all your 
contracts now on the air,” and that those concerned should not “make 
any additions or changes on your show without a contract or a start 
order at the station.” Copies of the memorandum were individually 
initialed by Soriano, White, Danny Stiles, and Clint Miller and then 
returned to Mirelson, pursuant to his request in the memorandum that 
this be done. Prior to the issuance of his October memorandum, Mirel- 
son was questioned by Lanphear as to whether he had the contracts 
for the individual sponsors, and Mirelson’s reply indicated that he 
was obtaining them (Tr. 5742). Lanphear did not ask to see any con- 
tracts at the time. Nor did Crow personally look at any contracts or 
preiess orders on the occasion of the September 1962 WNJR station 
audit. 

59. Crow continued to recall that Mirelson did not have all sponsors 
“under contract” when the September 1962 station audit was made, 
and he determined to elicit a definitive report in writing from Mirelson 
on the subject of the contracts. He looked upon this inquiry as an at- 
tempt to insure that Mirelson would achieve full compliance with 
the directive to obtain individual contracts with all sponsors. Accord- 
ingly, on January 15, 1963 he wrote Mirelson a memorandum re- 
iterating his July 1962 instructions that WNJR obtain separate con- 
tracts for each and every sponsor on the air and that it would not be 
permissible to draw up a contract with a single individual or orga- 


*®” George Hudson and Danny Stiles have not previously been mentioned herein, Hudson, a 
staff announcer employed with WNJR, was also associated ax_a freelance announcer with 
an agency program then being broadcast over this station (WNJR Ex, 44, par. (j): Tr. 
4734), Danny Stiles, then a relief announcer for WNJR, was also appearing as a freelance 
announcer on an afternoon program for which he received as compensation the proceeds from 
the sale of four spot announcements to hix own sponsors, The Stiles program was not an 
“agency” arrangement since it did not involve a guarantee of specific revenue to the station 
on any deduction of a percentage from the stated gross revenue for the benefit of the 

reclancer. 
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nization who would in turn broker out the time. Crow’s communication 
concluded: 
Can you state now that you have your system functioning and that you do 
have all clients on individual contracts as you proposed on July 9, 1962? 
Please advise (WNJR Ex. 47). 


sey 


Upon receipt of the January 15, 1963, memorandum, Mirelson spoke 
to the various individuals who were engaged in obtaining the required 
contracts with sponsors on the agency shows under his personal super- 
vision and told them that the station “must have all contracts.” He 
also spot-checked their files to see that the contracts were there. Mirel- 
son particularly asked Soriano if he was obtaining contracts for the 
Joe Craine show and the sponsors on the “Celebrity Time” show, and 

as assured that Soriano “had the contracts” (Tr. 3852). Mirelson 
again circulated a memorandum (dated January 18, 1963) to all those 
involved in obtaining contracts with individual sponsors in connec- 
tion with the agency shows, reminding them of the “extreme im- 
portance” of having “contracts in the station for every one of your 
accounts on the air.” Each of these persons initialed and returned to 
Mirelson a copy of this latest communication. Mirelson then wrote 
to Crow on January 21, 1963, stating: 

This is in answer to your letter of January 15, 1963, on separate contracts 
for every client on WNJR. 

This will confirm that we now have separate contracts with all clients 
on WNJR. All freelancers and packagers on the station have given us in- 
dividual contracts directly with the station on all accounts they are running. 

Also, we have our system set up so that no new account goes on the air 
without 2 contract signed by the account or the packager, freelancer, or 
salesman signing as the account's authorized representative or agency 
(WNJR Ex. 49). 

60. It was Crow’s belief, when he issued the original instructions in 
July 1962, to obtain individual contracts with sponsors, that the spon- 
sors would be required to sign these contracts. Upon noting Mirelson’s 
comment in the last-quoted paragraph of his July 21 memorandum 
(WNJR Ex. 49), Crow immediately wrote Mirelson on January 23 
as follows (WNJR Ex. 50) : 

* * * T have no recollection, however, of our discussing the acceptability 
of a packager, a freelancer, or a salesman being permitted to sign contracts 
as the authorized representative of a client. It seems to me that this pro- 
cedure is unacceptable and does exactly what we are attempting to prevent, 
the brokering of time. 

Would you please tell me how this procedure came into being. Unless our 
attorneys come up with the approval of such an approach. * * * we are 
not carrying out the procedures laid down in previous correspondence. * * * 

61. Mirelson in turn was confused by the above-quoted response 
from Crow since it was his own understanding from previous discus- 
sions about the contract instructions that it was permissible for an 
agency or representative of an agency to sign on behalf of a sponsor. 
The question as to whether someone other than the sponsor of a com- 
mercial announcement properly could sign an individual contract 
was soon clarified for Mirelson when he received a followup mem- 
orandum from Crow under the date of January 25, 1963, stating 
(WNJR Ex. 51) : 
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I have discussed with our attorneys this morning the acceptability of 
an agency signing a contract for a client in the case of advertisers who 
buy into the shows of freelancers. 

They would approve this procedure if among the conventional conditions 
you include two others: (1) There can be no brokering of time and the 
agency may not buy a block of time for more than one client to advertise 
in; (2) separate contracts for each piece of business shall be drawn up with 
the station and the station shall maintain full control of the program and 
all the material broadcast thereon. 

* - - * * * * 


Mirelson acknowledged Crow’s memorandum of January 25, in a reply 
of January 29, 1963 (WNJR Ex. 52), wherein he stated, in pertinent 
parts: 

I understand the two conditions that must be enforced in addition to the 


conventional conditions of our contract and, in practice, we have already 
been enforcing these conditions.” 


* * * ” *. * * 

If the above conditions are carried out in addition to the conventional 
conditions, an agency may then sign a contract for a client placed in a 
freelance show.” 

62. In writing his reply memorandum of January 29 (WNJR Ex. 
52), Mirelson was confirming his understanding of what the policy 
of the Rollins Co. was with respect to forestalling the brokering of 
time. He did not consider that the agencies were engaging in this prac- 
tice because in his view they were not buying time from WNJR for 
resale but were placing advertising clients on programs under a guar- 
antee of revenue to the station. Also, he believed that the brokering 
of time was not present because the station was maintaining control 
of the programs by various means which included obtaining separate 
contracts with sponsors and the review of commercial continuity and 
musical content for the agency shows. After Mirelson transmitted his 
January 29 memorandum, no further question was raised by Crow 
or the home office concerning the practice of having someone other 
than a sponsor sign acontract on the advertiser’s behalf. 

63. That the name “Celebrity Consultants,” which was King’s 
agency, was a late addition to a majority of the contract forms sub- 
sumed under WNJR Ex. 6 is admitted by Soriano and is also self- 
evident from examination of the original exhibit. That these additions 
occurred subsequent to January 26, 1963, may be inferred from the 
following circumstances: Soriano filled out 19 contract forms bearing 
seven different commencement dates in January 1963, inclusive of 
January 26. On each of these forms “Celebrity Consultants” or “Al 
Brown, Celebrity Consultants” appears to have been inserted in an 
otherwise completed document, after the date on which the document 
itself was originally filled out. These words were written with a dif- 
ferent pen, i.e., darker ink or heavier imprint. It is most improbable 
that Soriano would have simply forgotten to make these additions on 
19 different occasions during 7 different days in a single month. Since 


“ Mirelson at this point proceeded to quote in full the two numbered conditions that had 
been specified in Crow's memorandum of Jan, 25, 1963 (WNJR Ex. 51). 

2 The interchange of memorandums regarding signing the individual contracts that began 
with Mirelson’s communication of Jan, 21, 1963, to Crow (WNIR Ex. 49) was accompanied 
by the transmission of a copy to Wayne Rollins in each instance. 
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the additions were effected by Soriano no earlier than late in January 
1963 and were made by him upon instructions from Mirelson, the ex- 
aminer finds that their inclusion on the documents in question was 
prompted by the information received from Crow and contained in 
his January 25, 1963, memorandum (WNJR 51) relative to the ac- 
ceptability of an agency signing for a client. The addition of “Ce- 
lebrity Consultants” also served to identify the particular document in 
which it was written with the “Celebrity Time” program. 


Cancellation of the “Celebrity Time” program 


64. It is clear that Mirelson in his own mind sometime in the summer 
of 1962 had considered taking the “Celebrity Time” show off the air. 
The contract with Celebrity Consultants (WNJR Ex. 3) was to expire 
in December 1962.2* The account was seriously in arrears, a fact which 
particularly troubled Mirelson because he took pride in a good record 
with regard to collections, and he feared that the existence of the siz- 
able deficit with Celebrity Consultants would impair his standing with 
the home office which had a strict policy against bad debts. Secondly, 
Mirelson had heard rumors that Norman King was possibly engaging 
in “double billing” * and this too concerned him since, even though he 
knew the station in no way was involved in such practices, Commission 
policy did not approve of “double billing.” Finally, he was unhappy 
over Soriano’s involvement with the “Celebrity Time” show since 
Mirelson had not divulged to the Rollins home office Soriano’s role 
of helping sell for King, an activity of which the home office might not 
approve. Mirelson was deterred from making a decision to cancel the 
show immediately by the thought that he should try to get as much 
of the money still owed by King as was possible before he actually 
took “Celebrity Time” off the air. However, when December 1962 
arrived, which would have been the normal period to draft another 
contract with Celebrity Consultants, he did not do so since he had by 
then decided to cancel the program. Mirelson knew that the program 
would be taken off the air certainly before the end of the 1962-63 fiscal 
year (April 30, 1963), and Mirelson determined to collect as much 
money as he still could from King and take the program off sometime 
after January 1, 1963.°5 The final decision to cancel the program was 
made in late January 1963 and the target date was the end of February. 
He informed Lanphear of his decision and the reasons therefor, and 
Lanphear told him to use his own judgment on the matter. Mirelson 
had the authority to take a program off the air even without prior 
approval from his superiors, though as a matter of practice he usually 
consulted them before doing so. 


“This contract was a “T.F,” contract which was entered into in December 1961 and 
necording to trade practice would expire in a year (Tr. 4241) unless canceled by either party 
sooner (Tr. 3455). 

* Ags stated in the Commission's Report and Order in doc. No, 15396 (FCC 65-951) 
released Oct, 22, 1965, adopting rules to prohibit certain billing practices, “The main 
ingredient of the practice (known as double billing) is the furnishing of false information 
concerning broadcast advertixing, to any party contributing to the payment of such advertis- 
ing, the purpose being to induce such party to pay more than the actual (station) rate for 
the advertising.” 

% Mirelson also reduced the Celebrity Consultants revenue guarantee from $200 per week 
to $200 per week for the reason that this might help his standing in Wilmington vis-n-vie 
the large King debt, Mirelxon reasoned that the smaller guarantee would mean a smaller 
debt figure on the books and thus the program’s arrears might not look as imposing. 
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. In mid-February 1963 he then informed Norman King of his 
decision. King requested to be allowed to continue the arrangement, but 
Mirelson was adamant. and, finally, King requested at least 2 weeks’ 
notice so he could notify his sponsors and make other arrangements for 
them. Mirelson granted him the postponement and set the termination 
date 1s March 9, 1963, which was the day the show actually left the 
air. On March 5, 1963, Mirelson wrote a letter to Wayne Rollins 
(WNJR Ex. 4) with copies to Crow, Lanphear, and Minner informing 
them of his decision, and stating the reasons for it. He made no refer- 
ence in his letter to King’s debt or the “double-billing” matter, and he 
couched his statement of the reasons in general terms which noted that 
“the agency is not living up to their promises to us, not playing it 
square with us, etc.” and “the agency is not following our directives 
and controls”, Mirelson also notified Soriano of the specified termina- 
tion date. 

66. Mirelson did not take the program off the air because of any rea- 
son relating to its program content. During Mirelson’s entire tenure as 
the WNJR manager, he never received a single complaint from the 
public, from any sponsors, or from any of the freelance talent who 
participated in “Celebrity Time.” Moreover, he was convinced in his 
own mind that the program was popular and well received because of 
the results of Pulse surveys which he read. Once a year Pulse, Inc., 2 
national survey organization, takes a survey of the Negro audience 
(to which the station’s programing is mainly directed) throughout 
the New York metropolitan area. WNJR used these ratings as guides 
to determining its strong and weak program areas. Mirelson studied 
the reports on the Pulse surveys for November 1961 and October- 
November 1962 which to him indicated that during the “Celebrity 
Time” period WNJR had either the highest or the second highest share 
of the Negro audience of any of the other stations ranked.°* 

67. Finally, it is clearly evident from the record that Mirelson had 
made a final decision to terminate the show, had chosen the final termi- 
nation date, and had mailed the letter to Wayne Rollins notifying the 
home office of Mirelson’s decision to terminate the show as of March 9, 
1963, before he was aware that Commission investigators were visiting 
the station in March 1963. 


The Commission investigation—March 1963 


68. In March 1963, two Commission investigators, Louis C. Bryan 
and George Oliviere of the Complaints and_ Compliance Division, 
Broadcast Bureau, conducted a field investigation concerning possible 
double billing practices by radio stations in the New York metropoli- 
tan area. On the morning of March 6, 1963, Bryan and Oliviere visited 
station WNJR. Their purpose was to obtain information concerning 
double billing practices, if any, involving that station or persons doing 
business with that station. They were particularly interested in the 
activities of the Celebrity Consultants agency in relation to the 


— 


» In the 1961 Pulse report FWNIR had 26 percent of the audience for the 11-11 :30 time 
segment and station WADO had 29 percent. The third-ranking station had 15 percent. 
During the 11 :30-12 midnight segment WNJIRK had 30 percent, WADO had 30 percent and 
the third-ranking station only 14 percent, In the 1962 Pulse report during the 11 to mid- 
night segment WNJR had 21 percent and WADO had 21 percent (WNJR Ex. 164, pp. 2-3). 


15 F.C.C, 2d 


168 Federal Communications Commission Reports 


“Celebrity Time” program which was then being broadcast over 
WNJR. Upon arriving at the station, the investigators asked to see 
the station manager, and after being told he was not available at the 
| time, they had a conversation with the program director concerning 
| the staffing of the station and its programing. When Mirelson became 
available, they spoke with him in his office and first discussed the 
nature of the advertising carried on the station (the kinds of accounts 
and sponsors) and the general programing. They then asked to see 
i the program logs for every other month falling within the year preced- 
ing March 1963. The Commission representatives next examined some 
of these logs to obtain the names of advertisers on the “Celebrity Time” 
program and finally compiled a list of more than 15 5-second spot 
advertisers on “Celebrity Time” who appeared on the May 14 and 
May 17, 1962 logs. Having examined the logs for perhaps 45 minutes, 
they again spoke to Mirelson and requested that he locate the docu- 
ments relating to the “Celebrity Time” program concerning the ar- 
rangements with the agency involved under which this program was 
operated by the station (Tr. 6567).27 They informed Mirelson that 
they would talk to him after their return from lunch about the infor- 
mation on the program logs and about the documents he was to produce 
(Tr. 6566). Mirelson indicated that he would attempt to comply with 
their request. 

69. After the investigators went to lunch, Mirelson got out the con- 
tracts for individual sponsors which he and King had signed (WNJR 
Ex. 5, pp. 140-147). He also procured from Soriano a folder containing 
the remainder of the “Celebrity Time” documents (WNJR Ex. 6). 
The forms Mirelson received from Soriano pertained to advertisers 
placed on “Celebrity Time” through freelancers; these documents were 
required to be signed by the station manager of WNJR on a line be- 
neath the printed statement: “Accepted by radio station WNJR.” 
Since Mirelson had not previously countersigned these documents on 
the appropriate line to indicate station acceptance, he now hurriedly 
began filling in his signature on them. He was able to complete only 
about half of them before the Commission investigators returned to 
the station because, among other matters, he wanted to inform the 
Rollins home office that Commission representatives were visiting 
WNJR. Upon their return from lunch, the Commission investigators 
asked Mirelson what documents he had located concerning the “Celeb- 
rity Time” program and Mirelson then produced some of the docu- 
ments from a pile which he had assembled during their absence, stated 
that these documents related to the program, and handed them over for 
examination (Tr. 6568). He had arranged the pile of documents by 
placing the eight contracts he had received from King (WNJR Ex. 5, 
pp. 140-147) on top of the approximately 140 documents (WNJR 
Ex. 6) he obtained from Soriano during the absence of the investigators 
(Tr. 3496). Mirelson handed over for inspection several (from six to 


* As Bryan testified concerning the particulars of the request (Tr. 6567) : “We asked Mr. 
Mirelson to locate the documents relating to the program known as “Celebrity Time,” con- 
cerning the arrangements relating to that program with Celebrity Consultants, the agency 
involved, * * * I do not recall limiting our requests to contracts. I recall that we asked 
for n documentation, anything in writing that pertained to the operation of this program 
and the final agreements and cost and so forth * * *,” 
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eight) documents taken by him off the top of the pile which he had 
assembled during the luncheon period. His selection was therefore 
necessarily limited to the small group of contracts he had personally 
obtained from King and included none of the freelancers’ documents 
(WNJR Ex. 6) he had been given by Soriano. 

70. The pile of documents from which Mirelson took several off the 
top and passed them over to the investigators was in a folder on or 
near his desk. Mirelson “was not anxious” to have the investigators 
see the contract forms that Soriano he collected from the freelancers 
(WNJR Ex. 6), and although he was prepared to turn them over 
to the investigators upon request he was “not about to volunteer” to do 
so (Tr. 4213). At that time he considered the bulk of the documents 
aequired by Soriano to be “in terrible shape” since he observed they 
had different (freelancers’) names, various colors, and were illegible 
in places (Tr. 3895). The investigators looked at the contracts which 
Mirelson had given them and then passed the forms back to him. 
There is conflicting evidence in the record as to what transpired at this 
point. According to Mirelson, he asked the two investigators if they 
wanted to see additional contracts and when they responded in the 
negative he did not pursue this subject further (Tr. 4215). It is 
Bryan's recollection, however, that Oliviere asked whether the docu- 
ments handed them by Mirelson was “all of the documentation cover- 
ing the arrangements with Celebrity consultants” and that Mirelson 
responded these were “all of the documents available to him at that 
time” (Tr. 6571). The examiner finds no basis in the record for pre- 
ferring the recollection of either witness over that of the other on 
the point at issue. Observation of both witnesses while testifying did 
not afford any reason to infer either was not being truthful in giving 
his account of what took place on March 6, 1963. Moreover, Bryan’s 
recollection is not reinforced by his contemporaneous notes since they 
are silent on the particular question. In any event, the employment of 
the term “documentation” in Oliviere’s reported question creates some 
ambiguity as to the thrust of this inquiry (i.e., was he inquiring as to 
the existence of some other kind of contractual document?). As for 
Mirelson’s testimony, while he admittedly was not going to produce 
the other documents in his possession unless required to do so by the 
investigators, the examiner does not perceive how an assertion on his 
part of their unavailability or nonexistence, notwithstanding his 
dissatisfaction with the manner of their preparation, would have 
been desirable from Mirelson’s point of view. From the posture of the 
record as the examiner views it, it can only be found that Mirelson 
turned over several or all of the King contracts but purposefully did 
not bring the existence of the other documents to the attention of the 
investigators. The available evidence is in such dubious state as to pre- 
clude the further finding that Mirelson told the investigators he had 
no 2dditional contracts, or even that he was asked if there were more 
contracts. 

71. During the March 1963 visit by Commission representatives, 
Mirelson described to them how the “Celebrity Time” program was 
conducted. Mirelson stated that “Celebrity Time” was handled by an 
advertising agency called Celebrity Consultants; that Norman King 
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was the agency's principal and the station's main contact at Celebrity 
Consultants; that there was no written agreement with the agency 
then in effect concerning the arrangement “for the program and that 
‘the parties were operating on an informal and oral agreement basis: 
that the program was carried from 11 p.m. to 12 midnight; that the 
agency had provided Bill Carlton as announcer for the program: 
that Carlton had formerly done the program 5 nights a week; and that 
recently the staff anouncer had been doing the program almost all the 
time because Carlton had not. been available. Mirelson further stated 
that WNJR maintained control over the program time; that the sta- 
tion provided the “Celebrity people” with a list from which to select 
records and that the selections made were approved in advance of 
broadeast by the program director. Mirelson further stated the station 
did control the “Celebrity Time” broadcasts by having WNJR engi- 
neers and announcers monitor the program during air time. He also 
told the investigators that “guest talent” provided by King appeared 
: on the show. He did not tell them that. there were freelance announcers 
appearing on “Celebrity Time” nor did he mention the financial ar- 
rangements connected with their appearances on this program.** The 
Investigators were not shown the written agreement between WNJR 
and Celebrity Consultants (WNJR Ex. 3) “which had been in force 
i the end of December 1962. 

2. number of other matters were also covered during the in- 
Seeeion in early March 1963. The investigators asked “Mirelson 
about the method of billing on the “C elebrity” Time” program, they 
asked about the amount of WNJR religious commercial versus reli- 
gious sustaining time, they asked if the ‘station “brokered” time, they 

asked about copy used on the “Celebrity Time” program, about the 
possibility of payola, about invoices and accounts receivable. and 
they requested station rate cards and program schedules. The investi- 
gators kept certain documents, i.e., they retained station rate cards. 
a station payola affidavit form, a master music list, a WNJR program 
schedule, sample copy for “Celebrity Time” and a form letter which 
the station sends to record distributors indicating, among other things. 
that station management. chooses all the music which is heard on the 
station. They did ‘hot take with them any contractural documents or 
orders for bro: adcasting. 

73. Mirelson indicated to the investigators, when questioned about 
invoices and accounts receivable, that ‘the financial records on these 
matters were not at the station but could be found in Wilmington. 
Actually the information was available at WNJR as well as the home 
oftice. Mirelson gave this answer because he believed such information 
should be released to the investigators by authority of an officer or 
director of the licensee or its parent company, and Mirelson at no 

| time was an officer or director of either the licensee or its parent. He 
told them that the station did not broker time. He also told the Com- 
mission representatives that the station did not engage in the practice 
of double-billing, and that he had refused to provide Celebrity Con- 
sultants with inflated bills. Lastly, Mirelson told the Commission 


* As Mirelson explained his silence on these two matters (‘Tr. 4218): “I didn’t get into 
that. and they didn t ask me and I didn't volunteer.” 
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' Investigators that the “Celebrity Time” program was being terminated 
at the end of the week and that he had written a memorandum to this 

' effect to the Rollins home office. The Commission investigators Visited 
the Wilmington office of Rollins on March 11, 1963, and at that time 
were furnished a copy of Mirelson’s memorandum of March 5, 1963, 
reporting to the home office his decision to terminate the “Celebrity 
Time” program. At the Wilmington office, the two Commission repre- 

' sentatives sought further information for the purpose of determining 
whether station WNJR had engaged in double-billing, and it does not 
appear that any question was raised there about time brokerage. The in- 
‘formation and documentation concerning the “Celebrity Time” pro- 
gram which the investigators obtained at station WNJR and the Rot: 
Tins home office in Wilmington were sufficient to satisfy their needs so 
tar as the accomplishment of their mission was concerned. Thus, they 

i were able to carry out their purpose which had been to determine 
whether the licensee of WNJR had knowingly or unknowingly en- 
gaged in double billing. After obtainmg the information concerning 

i billing and other matters which was available in Wilmington the 


investigators did not find it necessary to return to WNJR for more 
' Snformation about the double-billing question (Tr. 6604-6606). 

74. In August 1963, the Commission sent Norman King a letter 
(Br. Bur. Ex. 31) which made reference to discussion of the former 
“Celebrity Time” program on station WNJ R by King with members 
of the Commission staff during the week of July 21, 1963. This letter 

_ stated in part: “It is understood that you paid $300 per week for the 
1 hour per night, 11 p.m. until midnight, Monday through Saturday.” 
The communication raised a number of questions concerning the pro- 
gram including the matter of the King agency's billing procedures 
for this program, and cited a provision in “Your contracts with the 
station” that “WNJIR did not participate in the programing of the 
show or did not deal in any way with the sponsors. * * *” A copy of 
this letter was given by King to Mirelson, who in turn brought it to 
the attention of Crow at the home office soon after August 8, 1963. 
Crow saw the letter but made no inquiry of Mirelson at the time regard- 
ing the manner in which the “Celebrity Time” program had been con- 
ducted or the other matters raised in the letter to King. He understood 
that King had declined to answer the Commission’s letter. Lanphear 
also saw the Commission’s letter to King sometime in August 1963, and 
considered it to be informative from the standpoint of indicating the 
Commission's further investigation subsequent to the March. 1963 
visit to WNJIR into King’s billing practices with regard to his “Celeb- 
rity Time” clients. Lanphear noted particularly reference in the Com- 
mission’s letter to the use of a particular billhead by King showing the 
prominent use of the WNJR call letters.” Although King no longer 
had a program on WNJR, Lanphear spoke to Mirelson about this 
and was told that Mirelson would take care of it and talk to King 
about the use of such a billhead with the WNJR call letters since 
Lanphear strongly objected to the practice. However, Lanphear did 


>» The letter (Br. Bur. Ex. 31, p. 2) inquired of King: “Did the station voice any protest 
over your use of their call-letters at the tops of your invoices? Was the station aware that 
you were selling the spots in “Celebrity Time” at a considerably higher price than they 
Would sell the spots to the same advertisers? 
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not receive 2 report from Mirelson on any discussion he may have 
had later with King about this matter. 

75. At no time either prior to, during, or even soon after the Com- 
mission’s investigation of the “Celebrity Time” program in March 
and April 1963, did either Soriano or ‘Mirelson indicate to any of 
their superiors at the Rollins home office in Wilmington, particularly 
to Tim Crow, the head of the Rollins quality control department, Al 
Lanphear, the Rollins vice president in charge of all of the Rollins 
radio facilities, or O. Wayne Rollins, the president of the licensee and 
of Rollins, Inc., the nature of the arrangements between Soriano and 
King, nor did they indicate to these persons in any way the manner 
in which the freelancers appeared on the “Celebrity Time” program. 
Moreover, as Mirelson’s testimony makes quite clear, he deliberately 
withheld such information since he was embarrassed about the par- 
ticular arrangements on this program: in his own words, he “had 
gotten into a bind on the show” because, when King fell into arrears, 
he had permitted Soriano, at King’s suggestion, to bring on additional 
freclancers to act as salesmen for the program and as talent on the air. 
As the show continued on WNJR anace these conditions, the situation 
with respect to King’s indebtedness had not improved and Mirelson 
was thinking of taking the program off the air. Under the circum- 
stances, he followed a policy of giving the home office as little informa- 
tion regarding the program as he could (Tr. 3663-3665). Even after 
the show had been terminated Mirelson used his own funds to reduce 
the unpaid balance on King’s obligation without disclosing this 
»nomalous action. 

76. Mirelson’s concealment of the nature of the arrangements is 
further reflected by the fact that although Mirelson had ample oppor- 
tunity to explain these arrangements to the home office, he deliberately 
failed to do so. Thus, for example, on and shortly after September 2%, 
1962, Tim Crow (the head of the quality control department) raised 
certain questions about the show following an extensive audit which 
he made of the station’s operations on September 26 and 27. Mirelson 
at that point could have told Crow about the existence of these arrange- 
ments, but he specifically refrained from doing so, and when asked by 
Crow who certain individuals appearing on the show were, he identi- 
fied them to Crow only as King’s talent. After this audit, Crow wrote 
reports to O. Wayne Rollins and to Mirelson which raised certain 
questions concernmg the mechanics of the “Celebrity Time” show, 
among them an apparent failure to keep logs during the show for 
several days, that a personality named Tiny Gray (whom Crow 
characterized as a rank amateur) appeared on the program and 
seemed to be doing a show for the Jewish audience, that another person 
named Eddie Williams (whom Crow also termed a rank amateur) 
appeared on the show, and that, based upon slips of paper attached 
to the log, four “separate groups” appeared to have Fea presented 
on the show (WNJR Ex. 44, p. 2, WNJR Ex. 45, p. 1; Tr. 5157-60, 
6182-83). Mirelson admittedly could have told Al Lanphear, the Rol- 
lins vice president in charge of radio (with whom he discussed the 
September 26 and 27 audit) about the nature of these arrangements, 
but he did not do so. Moreover, a second specific opportunity arose 
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in January 1963 where Crow, in a routine monitoring operation 
pointed out that on January 29 three announcements promoting Fort 
‘Lauderdale, Fla., had been broadcast which were too long (see WNJR 
Ex. 70). In response thereto, Mirelson stated “We have checked with 
‘the representative of this (the “Celebrity Time”) show and find that 
‘these spots were run by his announcer” (WNJR Ex. 71). In actual 
fact, Mirelson had checked with Soriano, and the reference to “the 
‘representative of this show” was an oblique reference to Soriano. 
Mirelson deliberately avoided stating Soriano’s name in response since, 
if he had done so, he might have had to explain that Soriano was work- 
ing with freelancers on the, show and acting as King’s agent and 
‘representative, a fact of which the home office was totally unaware 
' (Tr. 3795-97). Misleading also was Mirelson’s reference to the an- 
nouncer of the agency since Bill Carlton had left the program in the 
fall of 1962. 


The WNJIR forfeiture re “Celebrity Time” 


77. By letter dated January 22, 1964, the Commission issued to the 
licensee of station WNJR a notice of apparent liability for forfeiture 
of $1,000 for violation of the reporting and requirements of section 
1.613(c) of the rules.*° The Commission's notice stated (WNJR 
Ex. 166) : 


A Commission field investigation into the operation of station WNJR re- 
vealed that for at least several months prior to March 9, 1963, the program 
“Celebrity Time” was broadcast by station WNJR Mondays through Satur- 
days pursuant to oral or written contracts for sale of broadcast time for a 
flat rate to Celebrity Consultants. Celebrity Consultants, 2 New York ad- 
vertising agency, acting as time brokers, resold the time in question, sup- 
plied talent as well as advertising continuity to WNJR and collected 
proceeds from the sale of time while WNJR received in return only a flat 
weekly rate from Celebrity Consultants. Copies of the contract for the sale 
of broadcast time to the time broker for resale were not filed with the 
Commission, within 30 days of execution thereof in violation of section 
1.613 (c) of the Commission’s rules, 


* * * * * * a 


78. Upon receipt of the notice, Wayne Rollins immediately called 
Washington counsel. Rollins was disturbed because he could not 
understand why, after having followed counsel's instructions as to the 
preparation and handling of contracts, the station was being cited 
for violation of the rules in the notice. Counsel was of the opinion 
that, based on the facts he then had, there was some mistake on the 
Commission’s part and that brokerage by the station did not exist. 


He advised Rollins to have someone gather all the facts with regard 


| to the “Celebrity Time” program and send them on to Washington 


before further discussion of the notice with Rollins. Rollins then 
instructed Tim Crow to get the facts pertinent to the notice and 
to report back to him by written memorandum. Crow spoke to 
Mirelson by telephone and requested the latter to send him typical 
or representative contracts for individual sponsors who had adver- 
tised on “Celebrity Time”; he also asked for any contracts between. 

2 Sec. 1.613 (¢c) requires a licensee to file within 30 days of execution thereof copies of 
“Contracts relating to the sale of broadcast time to ‘time brokers’ for resale.” The substance 
of oral contracts also must be so filed. 
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WNJR and Celebrity Consultants that Mirelson could find. In re- 
sponse to Crow’s requests, Mirelson transmitted three of the individual 
contracts executed by King (WNJR Ex. 5, pp. 140, 141, and 142) 
and the two overall master contracts drawn up between Celebrity 
Consultants and WNJR (see WNJR Exs. 2 and 3). Before this time, 
Crow had never seen the master contracts. Mirelson selected the three 
individual contracts because he believed they might possibly be the 
basis for some question inasmuch as these were documents the Commis- 
sion investigators had seen in March 1963. Mirelson had been told 
by Crow that counsel wanted to see representative contracts in con- 
nection with a notice of forfeiture or fine (Tr. 5007-5008). Crow 
understood from being told so by Mirelson that the three individual 
contracts he received were typical of all the individual contracts Mirel- 
son had in the station files for “Celebrity Time.” Crow also asked Mirel- 
son to have an examination made back over the WNJR program logs 
for the 6 months prior to the visit of the investigators in March 1963, 
to determine the extent to which any spots on behalf of WN.JR spon- 
sors had been broadcast during “Celebrity Time” programs. Mirel- 
son reported that none had been found. 

79. Crow prepared a memorandum report to Rollins, dated Febru- 
ary 4, 1964, ** * * concerning matters relevant to the Commission's 
proposed forfeiture at WNJR” (WNJR Ex. 55). Essentially, the 
report described the March 1963 investigation as contemporaneously 
detailed by Mirelson orally and written down in notes made by Crow 
at the time (WNJR Ex. 53). It indicated that the FCC investigators 
had examined, but did not keep, samples of the individual contracts 
for “Celebrity Time.” The report also attached copies of “typical 
contracts deployed on the ‘Celebrity Time Show,” music. sheets, 
sample copy, sample invoices, and the Commission letter which had 
heen directed to King (WNJR Ex. 55). The attached contracts were 
three of the white King contracts (WNJR Ex. 5-140-42) which 
Crow stated were “actual contracts from the (WNJR) files.” The 
report did not include the overall King contracts (WNJR Exs. 2 
and 3) and Rollins had no recollection at the hearing of having 
seen them before (Tr. 6012). The financial terms of the overall con- 
tracts (except for 15 percent deduction from the gross) were men- 
tioned in the Commission’s letter to King (Br. Bur. Ex. 31) which, 
as noted above, was attached to Crow’s report (WNJR Ex. 55). 
Again, however, Rollins had no recollection at the hearing of ever 
having seen the King letter before (Tr. 6183-84), nor, except for 
the fact that “typical individual “contracts” were attached, did 
he recall, having seen the other attachments mentioned in Crow’s 
memorandum (Tr. 6006, 6185). Crow’s memorandum mentioned 
two separate visits made by the investigators in 1963 to Norman 
King, “the agency man, Celebrity Consultants”. 

80. Wayne Rollins read the report, and particularly noted the 
attached copies of the “Celebrity Time” individual contracts which he 
understood were typical of those being used for this program. He be- 
lieved that contracts similar to the three specific individual contracts 
which were attached existed for all the agency shows on station WNJR 
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(Tr. 6006) and that all of the individual contracts for the “Celebrity 
Time” program were “in order” (Tr. 6016). Crow’s information about 
the March 1963 visit of the investigators to WNJ R and the contracts 
attached to his report to Rollins were turned over to Washington 
counsel, and Rollins had further discussion concerning the notice of 
apparent liability with counsel as well as with Crow and Lanphear. It 
was counsel's conclusion that the licensee was required to contest the 
notice since, in his opinion, the station was complying with the Com- 
mission's rules and should not have a fine on its record. Based 
on counsel's recommendation, and upon his own inspection of the 
sample contracts attached to Crow’s report to him, as well as the assur- 
ance afforded by Mirelson’s reports to Crow that the contracts were in 
proper form and in use at the station, Wayne Rollins personally made 
the decision to contest the forfeiture. Before arriving at this decision, 
Rollins had determined to his own satisfaction, and had then received 
the opinion of counsel to the same effect, that the contracts for “Celeb- 
rity Time” which he had seen did not reflect time brokerage agreements. 

31. Counsel thereafter prepared a response and opposition to the 
proposed forfeiture, and a draft of this document was circulated to 
Wayne Rollins, Crow, and Lanphear. Rollins read the draft and 
believed that the information in it was true and correct. Before signi- 
fying his approval of the contents, he checked with Crow and Lan- 
phear to ascertain that they each had also read it and to elicit their 
views as to the truth of the statemerits contained therein. Neither 
called any inaccuracy in the document to his attention. Lanphear in- 
dicated to Rollins that he concurred completely with the statements 
in the opposition (Tr. 5704). Crow found nothing factually incorrect 


in this document when he reviewed it (Tr. 4855). Rollins assumed 
that Lanphear would discuss the proposed opposition and the charges 
in the notice of apparent liability with Mirelson since they pertained 
to the epeuerion of, and directly affected, station WNJR, but he never 


inquired whether Lanphear had in fact done so. He did not instruct 
anyone to go and look at all the contracts for “Celebrity Time” 
at station WNJR mainly because of his confidence in Mirelson, a 
trustworthy veteran employee with the licensee (Tr. 6017), who had 
reported on January 21, 1963, that by then he had “separate contracts 
with all clients on WNJR” (see WNJR Ex. 47). Furthermore, he 
did not consider it necessary to issue such an instruction since he 
had received from Crow the documents characterized by the latter as 
“typical contracts” for “Celebrity Time” (‘Tr. 6017). Rollins knew of 
no reason to suspect that the individual “Celebrity Time” contracts 


might not all be in existence or in proper order, and he was willing 
to subscribe his oath to the statements contained in the draft of the 
opposition prepared by counsel. Having received the reassurances 
of Crow and Lanphear as to the factual accuracy of the contents 
and acting in the hght of his own understanding of the facts, Wayne 
Rollins signed the affidavit attached to the “Response and Opposition 
of Continental Broadcasting, Inc. to the Commission’s Notice of Ap- 
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parent Liability for Forfeiture” * and this document was filed with 
the Commission on March 16, 1964. 

82. The response and opposition (WNJR Ex. 167) stated in per- 
tinent part (i.e., pp. 11-12) : 


* * * station WNJR considered the advertiser as a principal in behalf 
of whom Celebrity Consultants, Ltd., purchased time on station WNJR as 
an agent for the advertiser. It always recognized the original sponsor as 
being liable equally with the advert sing agency for payment of the time 
charges involved. In July 1962, upon the advice of counsel, it required 
Celebrity Consultants, Ltd., to enter into individual contracts with the 
station in behalf of each sponsor.® These contracts were examined by the 
FCC staff when it investigated this matter. Each contract showed who the 
ndvertiser was and showed the agency as Celebrity Consultants, Ltd. More- 
over, this contract expressly stated that the advertiser agreed to pay and the 
station agreed to hold the advertiser liable for payment for the broadeast- 
ing covered by the agreement * * *. Under the terms of the individual con- 
tracts, both the advertiser and Celebrity Consultants, Ltd., were liable 
for the payment for the time. Not only does the contract itself demonstrate 
that the station dealt with Celebrity Consultants, Ltd., as a regular adver- 
tising agency, but it also always paid the advertising agency a regular 
15-percent commission which was deducted by Celebrity Consultants, Ltd.. 
when it remitted the guaranteed revenue for the advertising involved. In 
other words, although the flat rate of the revenue guaranteed by Celebrity 
Consultants, Ltd., was $300 per week and this was the amount billed to 
the agency each week, the agency remitted only $255." 


83. In light of the foregoing, Continental contended that WNIR 
did not sell time to Celebrity Consultants; that the agency did not 
resell the time to sponsors; and that, therefore, the agreement between 
WNJR and Celebrity Consultants was not subject to the filing re- 
quirements of section 1.613(c) of the rules as a time brokerage con- 


tract for the resale of time (WNJR Ex. 167, pp. 12-14). Continental. 
asserted too in its response that, in view of its above-noted conten- 
tions, on the advice of counsel, contracts such as those entered into with 
| Celebrity Consultants had not been filed with the Commission (WNJR 
Ex. 167, p. 13). In discussing the character of the arrangement be- 
tween Celebrity Consultants and WNJR, it was also stated in the re- 
sponse (WNJR Ex. 167, p. 14) that “WNJR maintained complete 
control over all programs since the contract (with Celebrity Consult- 
' ants) provided that the station had the sole right to determine whether 
' or not all programs or copy were in the public interest”, and that 
“\VWNJR retained the right to place additional spots during the time 
period involved.” 
$4. The factual representations in the response which have been 
set forth above (pars. $2-83) were largely inaccurate. First, WNJR 
did not require Celebrity Consultants, Ltd., to enter into individual 
contracts with the station in behalf of each sponsor broadcasting 


% The affidavit averred that Rollins had read the response and opposition, and that the 
facts therein relating to the arrangements between WNJIR and Celebrity Consultants were 
true and correct. It was his normal practice to sign such affidavits if his trusted employees 
told him the facts contained therein were true, and he had no reason to doubt them and was 
satisfied as to the accuracy of the statements made (Tr, 6059-6060). 

6 The station considered its earlier agreement with Celebrity Consultants, Ltd., terminated 
at that time. The earlier agreement certainly terminated by December 1962, and was not in 
effect during the period pertinent to the notice of apparent Hability for forfeiture. The 
$300 weekly. guarantee was continued b; oral agreement. (WNJR Ex, 167, f.n. at p. 11). 

32 Rollins understood the reference in the response to the examination of contracts by the 
FCC staff in the context of Crow's report to him that the investigators had looked at 
“samples” of the individual contracts (Tr. 6206). 
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on “Celebrity Time.” Except for the eight contracts which Mirelson 
personally obtained from King at the agency (WNJR Ex. 5, Pp. 
140-147), a number of freelancers were providing the station wit 

documents that, with some few exceptions, at best constituted memo- 
randums of their own arrangements with the sponsors to whom they 
sold advertising time. In numerous other instances, Soriano filled 
in contract forms reflecting arrangements of the freelancers with 
sponsors. It would not be possible to apply the term “contracts” to 
iss documents either since they were not executed by Mirelson, the 
station manager, until sometime after they had been written up by 
Soriano who was certainly not the authorized representative of WNJR 
for the purpose of entering into written advertising contracts for 
“Celebrity Time.” Indeed, Mirelson never got around to signing the 
so-called contracts relating to the sponsors of freelancers until the 
program was about to go off the air. Moreover, the Commission in- 
vestigators did not examine any of the approximately 140 documents 
for freelancers’ sponsors which documents had not been supplied to 
the station by Celebrity Consultants nor even shown to the investi- 
gators (WNJR Ex. 6). Thus, it was an incorrect assertion to say 
that “these contracts were examined by the FCC staff” in March 
1963. Further, there were numerous instances where a “contract” did 
not show “Celebrity Consultants” as the agency. In addition, be- 


cause Soriano made liberal use of forms which did not contain stand- 
ard contract provisions printed on the back, only 32 of the 150 docu- 
ments involved “expressly stated” that the advertiser agreed to pay 
and the station agreed to hold the advertiser liable for payment of 
the matter broadcast. For the same reason, nearly 80 percent of the 


“individual contracts” did not by their terms hold both the adver- 
tiser and Celebrity Consultants liable for the payment for the time 
(WNJR Ex. 6). Again, absence of the standard contract provisions 
from these contracts made incorrect the statement (WNJ " Ex. 167, 
p- 14) that the contract in each instance contained a provision indi- 
cating “WNJR maintained complete control over all programs.” 
Finally, as for footnote 5 to the response, there is no evidence that 
the station considered its written agreement with Celebrity Consultants 
(WNJR Ex. 3) as “terminated” in July 1962. Rather, because of the 
T.F. termination provision, Mirelson believed that the contract ex- 
pired after the end of 1 year, or the end of December 1962. In any event, 
the contractual arrangement was continued by mutual understanding 
of Mirelson and King beyond December 31, 1962, and until the show 
went off the air on March 9, 1963, pursuant to Mirelson’s notification to 
King. In this connection, it has been found (f.n. 25, supra) that the 
weekly guarantee was reduced from $300 to $200 in December 1962, so 
that the footnote reference in the response to $300 as being the weekly 
guarantee after December 1962 was also in error. Although Lanphear 
was told by Mirelson sometime before “Celebrity Time” went off the 
air about a reduction having been made in the weekly guarantee, there 
is no evidence that Rollins or Crow were told about this change. Lan- 
phear did not examine any of the contracts for the special agency pro- 
grams including “Celebrity Time” on his visits to WNJR prior to the 
filing of the response and opposition. Sometime in October 1962, he 
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had inquired of Mirelson if the station had the individual contracts 
that quality control instructed Mirelson to obtain, and he understood 
from Mirelson’s reply that Mirelson then had some of them and was in 
the process of obtaining others.** As applied to the three contracts from 
among the eight that Mirelson obtained from King and which three 
contracts Crow sent to Rollins as being “typical” of those obtained 
by WNJR for the “Celebrity Time” program (WNJR Ex. 5, pp. 140- 
142), the representations in the response concerning the contents and 
provisions of the individual contracts and the requirement by the 
station that Celebrity Consultants Ltd. enter into them with the station 
on behalf of the sponsor concerned were of course true. Nor was it in- 
accurate to assert too that these three contracts had been examined by 
the investigators. 

85. Mirelson believed, when he first learned of the forfeiture matter 
in late January 1964, that a fine had already been levied against the 
station in connection with the show “Celebrity Time.” He was never 
provided with a copy of the notice of apparent liability (WNJR Ex. 
166), and neither read the document nor discussed it with anyone from 
the Rollins home office. He did not initiate any discussion of the for- 
feiture with the home office because he had assumed that the fine would 
be paid and that would be the end of the matter. Mirelson did not know 
specifically what the fine was about but was not concerned on this score 
since the “Celebrity Time” show had been off the air for many months 
and he believed that he was following the instructions of the home office 
on the contractual and other aspects of handling the special agency 
shows still being carried by WN.J R. He was not consulted as to whether 
the licensee should oppose the forfeiture but was requested by Crow to 
forward to him representative contracts pertaining to “Celebrity 
Time” and was told counsel desired to see these in connection with a 
forfeiture. 

86. The evidence in the record is not persuasive that Mirelson was 
afforded the opportunity to read the response and opposition (WNJR 
Ex. 167) before it was filed with the Commission on March 16, 1964. 
Mirelson testified that he did not read the opposition document prior 
to the time it was filed but saw it shortly thereafter (Tr. 3448, 3894- 
3895). Lanphear, on the other hand, testified that he showed Mirelson 
a copy of the opposition prior to the time it was filed (Tr. 5575, 5709), 
although he admitted he could have done so as late as March 18 or 19, 
1964, which would have been after the document was filed (Tr. 5576). 
Lanphear testified too that, although he received no express instruction 
to show the opposition to Mirelson, Rollins “knew” that Lanphear was 
going to do so (Tr. 5710), and that he (Lanphear) had intended to 
show it to Mirelson some time before the filing but he did not make a 
special trip to do so and took the document up from Washington when 
he made 2 regularly scheduled trip (Tr. 5712). At one point in his 
testimony, Lanphear also stated he had a discussion with Mirelson 
subsequent to the drafting but prior to filing of the opposition, “Pre- 
sumably so that if there were any changes after Mirelson had seen the 


"On Jan. 29, 1963, there were three announcements broadcast on “Celebrity Time” 
which were not logged (WNJR Ex. 70). In a memorandum to Crow dated February 14, 1963 
(WNIR Ex. 71), Mirelson explained this discrepancy and reported that a contract with 
the sponsor covering the spots had now been obtained. 
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opposition I could give them to our counsel” (Tr. 5904). Lanphear had 
some recollection of having informed cither Crow or Rollins that he 
had shown a copy of the opposition to Mirelson (Tr. 5716). 

87. In view of the conflict in the testimony discussed above and 
Lanphear’s admission that he could have shown the opposition to 
Mirelson on a date subsequent to its filing (i.e., March 18 or 19) it can 
only be found that Mirelson was shown a copy of the opposition soon 
after its submission to the Commission. On the occasion when Mirelson 
was shown the document in question by Lanphear, he was told that 
Rollins was going to oppose the forfeiture. Lanphear showed Mirelson 
a copy of the opposition because he wanted Mirelson to be aware of the 
facts stated therein and the legal arguments concerning brokerage. 
He did not give Mirelson any instructions when he handed the docu- 
ment over and he did not ask Mirelson specific questions about it. In 
the presence of Lanphear, Mirelson looked through the document. He 
did not. point out anything in the opposition to Lanphear and made no 
significant comment about it while reading it. Mirelson then returned 
the document to Lanphear without comment and without indicating 
any inaccuracies in it. 

88. When Mirelson read the opposition, he inwardly became 
“panicky” because it appeared to him that a part of the argument 
advanced by Rollins in the document indicated WNJR had a “perfect” 
and complete file of individual contracts for the “Celebrity Time” 
show. The particular passage in the opposition which disturbed him 
stated as follows: 


In July 1962, upon the advice of counsel, it required Celebrity Consultants, 
Ltd., to enter into individual contracts with the station in behalf of each 
sponsor. These contracts were examined by the FCC staff when it investi- 
gated this matter. Each contract showed who the advertiser was and showed 
the agency of Celebrity Consultants, Ltd. (WNJR Ex. 167, p. 11). 


From reading the above-quoted passage Mirelson drew the inference 
that the Rollins’ home office believed that the individual contracts for 
“Celebrity Time” were all in perfect shape—‘“all perfectly executed and 
all had the proper information and so on” (Tr. 4168). He had doubts as 
to whether the contracts for “Celebrity Time” in the station’s files were 
in the shape described in the opposition (Tr. 4170) and he was con- 
cerned over whether the station did have the contracts in good order as 
represented by Rollins in the statement he read (Tr. 4169). He did not 
voice his apprehension to Lanphear. When Mirelson came to the station 
the next morning after his meeting with Lanphear, he asked Soriano 
for the file of the individual “Celebrity Time” contracts (WNJR Ex. 
6) and started looking through these documents. He observed that they 
were in extremely poor shape, that they were not at all uniform, that 
they had many different names on them, and that they had been written 
up on different colored forms. He found the forms to be confusing 
because there were many names signed in different places, often errone- 
ously, and the role and identity of Celebrity Consultants was not 
clearly indicated. In short, the forms were not as clear in setting out 
the relationships between the parties as the opposition had indicated. 
Mirelson’s inspection of the file of contracts left him with the con- 
clusion that they were “in terribly sloppy shape” and he “just couldn’t 
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understand them” himself (Tr. 4170). He was quite upset over the con- 
dition the documents were in, and his reaction to them was “that if 
Wilmington saw these, they would probably fire me” (Tr. 3896). He 
envisioned this prospect because he had not followed home office 
instructions, and the condition of the contract file would indicate that 
he had failed to adequately supervise the obtaining of contracts in 
proper form.** He was also concerned over the fact that he had allowed 
Soriano to work for King without the knowledge or approval of the 
home office. At this time, too. Mirelson was under great emotional 
stress arising from what shortly proved to be the terminal illness of 
his mother; the effect of this distressing situation was even more inten- 
sified by the circumstance that plans and arrangements for his wedding 
had already been made and were inevitably complicated by the critical 
development. Thus, it was in the period when Mirelson was being beset 
by these personal problems that it was brought home to him the licensee 
had placed its reliance on a file of documents at WNJR which fell far 
short of the representation as to their form and content stated in the 
opposition and submitted to the Commission. 

$9. Mirelson called in Soriano and expressed his belief that the “Ce- 
lebrity Time” documents (WNJR Ex. 6) “should be done over” (Tr. 
3258) and indicated further that he wanted Soriano to execute this task 
(Tr. 2928). When asked why these documents had to be redone, 
Mirelson replied that someone from the Wilmington office might wish 
to see them and if this were to happen, he “wanted something that 
looked more presentable, more businesslike” than what he then had. 
He gave Soriano specific instructions that the documents which 
Soriano was to prepare should show the name of Celebrity Consultants 
as the agency, and contain the signature of an authorized representa- 
tive of the agency (one name). Mirelson also said that he wanted them 
to look uniform. Soriano reluctantly acquiesced in Mirelson’s project 
since he saw no purpose to be served by redoing the contracts for a 
program that had been off the air for a year. He proposed to Mirelson 
that WNJR “start order” forms of which plenty were available in 
pads of one color (goldenrod) should be eae Soriano also suggested 
that the forms to be filled in could be mailed to Al Browne, whose name 
spelled as “Brown” appeared on many of the original documents 
(WNIR Ex. 6), for his signature. He assured Mirelson that this was 
a “good name” to use, and although he was not sure that Browne would 
sign the new forms and was not anxious to talk to Browne about it, 
he told Mirelson he would call Browne. Soriano delayed making a 
telephone call to Browne and he procrastinated in starting work on the 
forms to be written up. Only after repeated inquiries from Mirelson 
as to how the undertaking was progressing did Soriano finally start 
and complete the task at home evenings by devoting several late-hour 
sessions to it. 

90. Soriano filled out in Jonghand a new set of 139 documents con- 
taining the information requested by Mirelson except for the signature 


of a representative of Celebrity Consultants. However, he still had not 


%Mirelson’s concern over the required contracts for “Celebrity Time” was indicated 
by his comment to Soriano; “Suppose Wilmington comes in and ‘looks at what we have 
here? What will they think of me?” (Tr. 2928). 


15 F.C.C. 2d 


Continental Broadcasting, Inc. 181 


spoken to Al Browne about signing these forms as the agency’s repre- 
sentative and knew it would be imposing on Browne to ask the latter 
to do so. Nor did Soriano want to make a trip to Brooklyn to see 
Browne for the purpose of obtaining his signature to the pile of docu- 
ments. He noted from several of the original documents that Browne 
had signed his name on them with the letter “e” in it, and decided that 
if he put down the name “Brown” on the new sct of forms as had been 
done on many of the originals by Soriano himself this would not be 
harmful to Browne since it was not a forgery of his signature and 
would make no difference from the standpoint of the purpose to be 
served by the documents. Soriano considered that there would be no 
obligation on the part of anyone to pay any money as a result of the 
existence of the new forms, that Mirelson would probably never ask 
him about the authenticity of the signature, and that maybe Wilming- 
ton would never ask for the forms and “they would be buried there” 
among the WNJR files (Tr. 2935-2936). With these thoughts in mind, 
Soriano signed the name “Al Brown” to the new documents but with- 
out telling Mirelson he had done so. He then presented the completed 
documents to Mirelson who looked at a few of them, then indicated to 
Soriano they were satisfactory, did not ask if the name sign (Al 
Brown) on the forms was Browne’s signature, and kept the new set 
as well as the original set of documents. Mirelson assumed that Al 
Browne had personally signed the new forms, and had no suspicion 
that the signature “Al Brown” was not genuine (Tr. 3915). Mirelson 
was told by Soriano that Al Browne had been authorized by King to 
sign contracts for individual sponsors and that Soriano could get 
Browne’s signature on the copies when the preparation of a new set 
of forms was first discussed (Tr. 6963). 

91. The new documents prepared by Soriano differed from the orig- 
inals in several respects, Perhaps the most significant difference was 
the complete absence of any reference in the new documents to the 
various freelance announcers whose names and signatures appeared in 
the originals. Furthermore, the rates appearing in some of the new 
forms differed from those found in the originals where Soriano 
thought the rate as first written was incorrect. Also, the commercial 
continuity appearing in some of the originals was not reproduced in 
the new forms. Moreover, the new documents uniformly indicated the 
agency as Celebrity Consultants whereas the originals contained vari- 
ous other names as either an agency or salesman. In short, many of the 
new documents were different in various respects from the originals, 
as would be evident upon a point-by-point comparison of the related 
documents in each set. No changes were made by Soriano, however, 
with respect to the name of the sponsor, the date of the announcement, 
and the length of the announcement. Sorieno occasionally wrote out 
matters in full on the copies rather than in the abbreviated form 
sometimes used on the originals, and he occasionally filled in informa- 
tion on copies where he believed the originals to be incomplete. 

92. Sometime after the issuance of the Commission’s January 22, 
1964 notice of apparent liability, Mirelson mentioned to Soriano that 
a fine had been imposed against the licensee company of WNJR as the 
result of an investigation conducted in March 1963. Soriano was not 
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told what violations were involved in the fine, and it was merely indi- 
cated to him that there were problems. Mirelson did not identify any 
programs in connection with the problems, and Soriano was unaware 
that the fine was related to the “Celebrity Time” show (Tr. 3252). 
Soriano was never told by Mirelson, as a reason for the preparation of 
the new set of documents, that he wanted the contracts redone “because 
someone from the FCC might want to look at them” (Tr. 3270). In 
this connection, the examiner fully credits Soriano’s testimony, em- 
phatically stated (Tr. 3270), that if he had known the new documents 
(WNJR Ex. 5), were to be shown to Commission representatives he 
never would have prepared them.” 

93. Mirelson was not oblivious to the possibility that the Commis- 
sion would want to see the contracts referred to in the response and 
opposition to the forfeiture filed by Rollins on March 16, 1964 (Tr. 
6518). But, he was not apprised until April 3, 1964, that_an inspection 
of such documents would in fact be made; on that date Crow spoke to 
Mirelson on the telephone and indicated that Commission personnel 
were coming to the station on April 15, 1964, for the purpose of exam- 
ining documentary material including the contracts for “Celebrity 
Time” (Tr. 4225-4226). In a memorandum written to Mirelson on 
April 3, 1964 (WNJR Ex. 146), Crow confirmed the telephone mes- 
sage and returned the three individual “Celebrity Time” contracts 
(WNJR Ex. 5, pp. 140-142) and the contracts with the King agency 
(WNJR Exs. 2 and 3), documents which figured in the preparation 
of the opposition (WNJR Ex. 167). In the same memorandum Crow 
also informed Mirelson that Washington counsel, Crow and Lanphear 
would meet with Mirelson on April 14, to go over the documents and 
would stay over to be with Mirelson the following day. Crow closed 
his memorandum with the following comment: “In the meantime, 
let me know as soon as possible about any areas of concern that you 
may have, so that they can be explored fully by us without delay.” It 
is not clear from the record that Mirelson received the new set of 
documents (WNJR Ex. 5, pp. 1-189), from Soriano before Crow's 
telephone call on April 3, 1964, and Mirelson has even conceded that 
“Tt is entirely possible that his actual turning over of the documents 
to me might have been after I learned of the FCC visit” (Tr. 4181). 
But the examiner is persuaded that Mirelson, as he has indeed testified 
(Tr. 4183), asked Soriano to prepare the new documents before learn- 
ing of the forthcoming April 15, 1964 visit of the Commission investi- 
gators. This finding derives from Soriano’s testimony: as to the 
delaying tactics he engaged in before making up the new set of docu- 
ments (Tr. 2933), that Mirelson at first told Soriano to take his time 
(ibid.), and that it was “2 or 3 weeks” after Mirelson’s request that he 
turned them over (Tr. 3277); and from Mirelson’s testimony that 
there was a period when he had the contracts (Tr. 4181-4182) and 


% Observation of Soriano while testifying and the inherent credibility of this statement 
viewed in the context of what little. if anything, he personally had to gain from redoing 
the documents impel this finding in favor of his credibility on the point involved. Soriano’s 
disavowal at the hearing (Tr. 3334), on the ground of inadvertence, of his prior con- 
tradictory unsworn statement (Br, Bu. Ex. 19) is accepted by the examiner as worthy of 
credence from the standpoint of his demeanor on the stand, and as being supported by a 
reasonable explanation under oath of the original mistake which he was now correcting. 
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“maintained” them with the knowledge the Commission personnel 
were going to visit the station (Tr. 4182).** The time span covered by 
their combined testimony clearly points to the making of the decision 
by Mirelson to have the contracts redone at some time earlier than 
April 3; had the determination been made by Mirelson on that date 
only 11 days would have elapsed between the request that they be 
prepared and the time they were shown to counsel and Crow—an in- 
terval too brief to square with the above-stated credible testimony of 
Soriano and Mirelson in this area. 

94. Of foremost concern to Mirelson after he read the response and 
opposition to the forfeiture was the question of the reaction of the 
Wilmington home office if it should learn that the individual contracts 
mentioned in that pleading were not (except for some few of them) in 
the form described therein. Ilis state of mind at the time in this respect 
is mirrored by his following testimony (Tr. 3896) : “I thought that if 
Wilmington ‘saw these they would probably fire me.” He had no 
kmowledge then that the Commission was going to make a further 
inquiry about the matter although he was cognizant of the possibility 
there might be an inspection desired by Commission personnel of the 
entire file of individual contracts for “Celebrity Time.” However, the 
form of the contracts which they had seen in March 1963, afforded 
no reason for the investigators to question the shape in which the other 
individual contracts might be in. In view of the above matters the 
examiner finds it improbable that the primary motive Mirelson had 
for requesting Soriano to prepare the new documents was “that some- 
one from FCC might want to see them.” ** Mirelson’s own statement 
given to Commission investigators prior to hearing (Br. Bu. Ex. 21) 
did state that “my basic reason for having the new contracts made 
was to present to the Commission contracts which were in better form 
than the original.” *8 But at the hearing Mirelson repeatedly indicated 
by his testimony (Tr. 3896, 4175, 6453, 6509) that in initial thinking 
about the documents he already had focused upon the anticipated 
attitude of the home office. As Mirelson stated it on the witness stand 
(Tr. 6509) : “Prior to finding out the FCC was coming, I was not 
thinking really in terms of FCC. I was really thinking in terms of 
Wilmington.” The examiner does not disbelieve Mirelson’s sworn 
testimony on the point, and is in agreement with the contention of 
counsel for the licensee that the weight of the evidence in this regard 
favors Mirelson’s version—that his fear of the home office originally 
inspired the redoing of the “Celebrity Time” documents. However, 
when he later learned that the Commission representatives were com- 
ing to the station in April, he clearly had an additional motive for 
redoing the documents if the new set was not in his hands by that time. 


The specific time period fn which Mirelson had possession of the new documents was 
estimated by him as “at least a week and probably more” * * * “it was not a couple of 
days or anything like this” (Tr. 6503). 

% Soriano’s unsworn statement to Commission investigators (Br. Bu, Ex. 19) in this 
regard was in effect corrected by him at the hearing to indicate that Mirelson’s thoughts 
‘were directed to the home office. 

%4The prerence of counsel and Rollins’ officials at the interrogation leading to the signed 
atatement of Mirelson did not ipso facto guarantee the accuracy of its contents, and the 
hearing process is a more satisfactory device on the whole for probing the recollection of 
witnesses. 
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In any event, he had decided prior to April 15 to show the new set to 
the Commission investigators, and this decision was reached by him 
after he received Crow’s alerting memorandum of April 3, 1964 
(WNJR Ex. 146). Moreover, it would have been a natural develop- 
ment for the Commission’s manifest interest in examining the entire 
file of contracts to loom increasingly larger in Mirelson’s mind as the 
visit of the investigators came closer and therefore for him to attribute 
greater significance to this event as a reason for preparat ion of the new 
set than in March 1963. 

95. On the evening of April 14, 1964, the day before the scheduled 
Commission inspection, Crow, Lanphear, and Rollins’ communica- 
tions counsel arrived in Newark and met with Mirelson at station 
WNJR. Crow had previously indicated to Mirelson that they would 
want to see the contracts for the “Celebrity Time” program. Their 
purpose in looking at the contracts was that they wanted to see for 
themselves “the shape these documents were in” since they felt certain 
the investigators would ask for them (Tr. 4865). Counsel (who did 
most of the interrogating of Mirelson that evening) asked Mirelson 
for the contracts. Mirelson, however, did not show them all the original 
documents (i.e., the contracts which originally were drafted in 1962- 
63). Instead, he took the eight original “King” contracts (WNJR Ex. 
5, 140-147) (some of which he had previously sent down to Crow in 


January 1964 and which Crow had returned to him on April 3), placed 


these originals on top of the WNJR exhibit 5 series (i.e., the 139 docu- 
ments which Soriano had recopied within the few weeks prior to 
April 14, 1964) and showed this entire pile to them as being all of the 
originals. He told them the documents represented all of the individual 


contracts on “Celebrity Time” and he did not tell them there were in 
existence original documents from which all but a few of the docu- 
ments in the pile before them had been recopied. He was asked why 
the contracts on top of the pile (i.e., seven of the eight King originals) 
were white, why one of the King original contracts was blue (WNJR 
Ex. 5, p. 147) and the rest were goldenrod. Mirelson’s response was that 
he obtained the white and blue ones from King personally, and that the 
balance (the 139 goldenrod documents) had been obtained by Soriano 
who he indicated, was “servicing the show and helping supervise the 
show.” Mirelson stated too that he had assigned to Soriano the job of 
obtaining these contracts at night from the clients of Norman Sang: 
and that Soriano dealt with a Al Browne in the preparation of these 
contracts. Mirelson indicated that he had given these duties to Soriano 
because the program was in the late evening and Soriano was usually 
around the station at night, a fact of which Lanphear was aware since 
this had been Soriano’s “pattern” during Lanphear’s tenure as general 
manager of WNJR. Although Mirelson indicated that Soriano was 
helping to obtain the contracts, he did not tell them that Soriano was 
involved in the sale of time on the show. Also, while he mentioned there 
were “freelancers” on the show when it had been on the air, Mirelson 
did not explain the arrangement between the freelancers and King 
or between Soriano and King, nor did he elaborate on any of the other 
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duties which Soriano had been performing on the show.*® Mirelson 
explained the reason for the use of the goldenrod color forms as being 
merely a matter of convenience—these forms appeared to be more 
convenient in the evening hours because they were not in sets of five 
copies. Mirelson was asked who “Mr. Brown” was (since Browne’s 
name appeared on most of the WNJR eshibit 5 series), and he replied 
by stating that Soriano dealt with Browne in helping obtain the con- 
tracts for the station (Tr. 4411), that Browne was a representative of 
Norman King, and that Browne “who was getting business for the 
show and worked on the show” (“Celebrity Time”) (Tr. 3923), had 
authority to sign the individual contracts on King’s behalf (Tr. 4870, 
5579). This was the only extent to which Mirelson indicated Browne's 
connection with the program. Mirelson gave no indication that Sori- 
ano was deriving revenue personally from “Celebrity Time” nor 
did he impart any information to afford an understanding that Sori- 
ano was being compensated for whatever he was doing in connection 
with this program. 

96. Noone at the April 14 meeting at WNJR questioned the authen- 
ticity of the copy documents (WNJR Ex. 5, pp. 1-139) which Mirelson 
produced that evening for inspection. Crow glanced at them but did not 
examine them closely, and he was aware of no reason to believe that 
these documents were not the originals. He had previously seen some of 
the originals (three white contracts from among the eight documents 
siened by King and identified as WNJR Ex. 5, pp. 140-147), and 
Mirelson’s explanation as to why the goldenrod documents were that 
color and why they had the signature “Al Brown” left no suspicion in 
his mind that the responses of Mirelson about these matters were 
incorrect. Lanphear too had no reason to believe the contracts shown 
them did not represent original documents, and they were the only 
individual “contracts” for “Celebrity Time” of which he was aware at 
the time. All of the facts which Mirelson told the three men were 
consistent with the facts concerning the documents as they understood 
them. The fact that the contracts were on forms of different colors did 
not. raise any suspicion in Lanphear’s mind once Mirelson had ex- 
plained that’ this was a matter of mere convenience. Lanphear knew 
that the only difference between the different colored forms was the 
fact that some of these colored forms did not have printed provisions 
on the back. This distinction held no particular significance for him, 
however, since he knew that in the past the goldenrod forms were used 
indiscriminately in connection with shows other than the “Celebrity 
Time” program. He had not seen the “representative” white contracts 
which had originally been sent in to the home office by Mirelson. 
Mirelson’s own signature signifying acceptance of each sponsor's ad- 
vertising appeared on all of the new set of forms which Lanphear and 
the other two men were shown on April 14. 


» The new set of “contracts” which Mirelson showed to the three men on Apr. 14, 1964, 
did not indicate that the freelancers were involved in the business arrangements for the 
program. Mirelson’s reference to “freelancers” made no particular impression on Lanphear 
at the time since Lanphear, who knew of Bill Carlton's participation in this capacity, had 
no question on this aspect of the program at the time (Tr. 5583). Lanphear, who looked 
at the documents a minute or two, recognized some of the handwriting on the forms 
(WNIR Ex, 5) as that of Soriano, did not recognize the signature “Al Brown" as being 
Soriano’s writing, and he assumed it was in fact Browne's own signature (Tr, 5585). 
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The second Commission investigation—A pril 1964 


97. The following day (April 15, 1964) two Commission investiga- 
tors came to station WNJR and asked, among other things, to see the 
“Celebrity Time” contracts. Mirelson thereupon showed the investiga- 
tors the identical pile of papers which he had the day previously shown 
to Rollins’ counsel, Crow, and Lanphear, i.e., a pile with the recopied 
goldenrod contracts on the bottom and the authentic “King originals” 
on the top. Since he had the night before deliberately misrepresented 
the entire pile to be originals to his superiors, he felt impelled to con- 
tinue the deception so that Rollins would not discover that he “had not 
properly supervised his (managerial) duties” (Tr. 6524). Secondly, 
since he believed that the information on the copies was substantially 
‘dentical to the information on the originals and since he also believed 
that the Commission investigators were interested in the substance of 
the contracts and the nature of the arrangements, he could not see the 
ditference between showing them the originals or the copies. Finally, 
Mirelson did not believe the investigators would keep the documents 
now being shown to them because in March 1963, the investigators had 
not kept any of the contracts but had merely looked at them. He con- 
sidered the investigation was generally about the control which was 
exercised on the program and the names of sponsors on the contract 
and not about what Mirelson considered to be an internal business 
matter. At that point he gave no indication either to Crow, Lanphear, 
or Rollins’ counsel that all but a few of the documents he was turning 
over were not original documents, and again no one questioned their 
authenticity. 

98. Mirelson also mentioned during this meeting with the investi- 
gators that a “salesman” (identifying him as Soriano) had helped him 
obtain the contracts for, and helped supervise, the “Celebrity Time” 
show (Tr. 3927). But at no point did Mirelson indicate, during this 
meeting, Soriano’s arrangements with King with respect to the free- 
lancers or the full extent to which Soriano had participated in the 
program, nor did he mention the arrangements whereby Soriano had 
turned over funds for King’s account through Mirelson, When asked 
by an investigator if the station was paying 2 commission to any 
salesman or anyone on this (“Celebrity Time”) account, Mirelson 
replied that it was a “house account” and thus the station was not 
paying a commission to any salesman. Mirelson looked for Soriano in 
the station while the investigators were there because he thought 
perhaps either they or the Rollins’ representatives might want to ask 
Soriano some questions. But Mirelson learned that Soriano was not on 
the premises and presumably was elsewhere on business. The investi- 
gators asked no questions about Soriano to elicit information beyond 
that which Mirelson told them as mentioned above, nor did they seek 
to interrogate Soriano. Mirelson identified Browne to the investigators 
as a representative of Celebrity Consultants. Both Crow and Lanphear 
were present during the investigation and heard the questions asked 
by the investigators and the responses made by Mirelson. All of the 
answers which Mirelson gave the investigators accorded with the 
information which he had given the previous evening, and also accorded 
with the facts as Crow and Lanphear then understood them to be. 
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Neither Crow nor Lanphear heard Mirelson give any answer which 
either of them believed to be erroneous or incorrect, and nothing which 
was discussed with Mirelson on April 14 was withheld from the 
investigators by him in responding to their questions. Neither Crow 
nor Lanphear was questioned during the meeting, and neither injected 
himself into the interrogation of Mirelson. Rollins’ counsel was of 
course present during this investigation. It was made apparent to all 
three that the investigators did not want their interrogation inter- 
rupted by Rollins’ officials or counsel. The discussion conducted by the 
investigators was mainly concerned with the contracts themselves and 
not the manner in which the program was conducted. The investigators, 
upon concluding their visit to WNJR, took away with them the docu- 
ments (WNJR Ex. 5) which Mirelson had produced for their inspec- 
tion. Even then he did not inform his superiors of the bogus nature 
of 139 of the documents that had been carried away. 

99. Crow and Lanphear returned to Wilmington and one of them 
gave Wayne Rollins an oral report of their trip and of the Commis- 
sion’s investigation on April 15. The report did not go into detail on 
what had transpired on April 14 and 15 but merely indicated that 
everything went satisfactorily and they saw no particular problems. 
He was informed that the Commission investigator had taken the 
“Celebrity Time” contracts, and no concern about this was expressed 
by his informant. Wayne Rollins, himself, gathered from this report 
that there was not “anything unusual” which had resulted from 
Mirelson’s interrogation (Tr. 6053), and he believed that the documents 
taken by the investigators were of “the same type of contracts” as those 
which he had seen prior to the time it was decided to oppose the for- 
feiture (Tr. 6056). He was not told at this time that all but seven of 
the 147 documents taken away were goldenrod in color, nor did Crow 
or Lanphear express any concern to Rollins that the documents in 
question were nearly all goldenrod in color as opposed to the remaining 
white contracts. Rollins had not attached any great importance to 
the April 15 visit of the Commission investigators in the first place 
because, as he saw it, “we had nothing to hide from the Commission,” 
and “I didn’t think they would find anything when they went back” 
(Tr. 6055). 


The Commission's letter of April 23, 1964 


100. On April 23, 1964, the Commission sent 2 letter to the licensee 
of station WNJR in Wilmington (WNJR Ex. 165) requiring answers 
to a number of questions concerning the documents (identified in the 
letter as 139 “orders for broadcasting”) which the Commission investi- 
gators had obtained from WNJR on April 15. The following state- 
ment preceded the questions: 


According to your representatives who were present at the April 15 meeting 
at WNIR, the 139 documents represented all of the “individual contracts” 
which Continental Broadcasting, Inc., required Celebrity Consultants, Ltd., 
to file with WNJR on behalf of cach sponsor who advertised during the 
“Celebrity Time” show broadcast by WNJR from July 1962 to March 9, 1963. 


Then came questions which inquired whether each of the 139 “con- 
tracts” had been written on the dates stated thereon, whether each of 
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the documents was signed by the representative of Celebrity Con- 
sultants (Norman King or Al Brown), and whether each was signed 
as accepted by the WNJR manager within 30 days of the indicated 
date of execution. The Commission requested, too, that an affidavit be 
furnished as to whether on March 1, 1963, the 130 documents were 
in the station’s files. Among additional questions were those which 
requested explanations “as to why less than 10 copies of the 139 docu- 
ments were shown by WNJR officials to Commission investigators in 
March 1963 * * *,° why only the copies which were on white paper 
and with certain contract provisions on the reverse side were produced 
for examination at that time, and why the remainder of the 139 docu- 
ments “which were on yellow paper with no contract provisions on 
the reverse side” were not then produced. Finally, the letter asked for 
identification of the persons “who filled out in long-hand any portions 
of the yellow ‘orders for broadcasting’.” 

101. After receiving the Commission’s April 23 letter, Wayne Rollins 
discussed it by phone with Al Lanphear (who was in Los Angeles on 
business), with Rollins’ communications counsel, and he discussed it 
in person with Crow. Counsel indicated the Commission obviously 
desired certain additional information, but that the matter was routine 
in nature. None of them felt any particular apprehension concerning 
the letter since they believed the answers were readily obtainable, and 
that an appropriate reply could be prepared and filed within the 15-day 
period indicated in the letter. He expected either Crow or Lanphear 
to collect the information which was required for the reply to be 
prepared by counsel. Since neither Crow nor Lanphear had sufficient 
personal knowledge of all of the facts, it was decided between them 
that Lanphear should travel to Newark to obtain the required data. 
They thought that it would be better if Lanphear, who was responsible 
for station operations to which the Commission’s letter was eee 
were to get the information since Mirelson’s relationship with Crow as 
head of the quality control department had been somewhat strained. 
Because Lanphear did not consider the matter pressing and believed 
that, if necessary, counsel could request additional time, it was decided 
that his visit to Mirelson could wait until after he returned from the 
west coast on May 2, 1964. On May 4, 1964, Lanphear called Mirelson 
from Wilmington to inform Mirelson that he was coming to the station 
the next day to get the answers to the questions in the Commission's 
April 23 letter. It was during this phone conversation that Mirelson 
for the first time stated that there were other documents in existence 
than those previously turned over to the Commission investigator. 

102. When Lanphear called Mirelson on May 4, 1964, he stated that 
the licensee had received a letter with questions therein from the FCC 
and he read the contents of the April 23 letter to Mirelson. The WN.JR 
manager realized immediately that it was his obligation to make a full 
disclosure of all the facts in connection with the “Celebrity Time” show 
and the individual contracts to Lanphear. He informed Lanphear dur- 
ing the telephone conversation that the copies which he had turned 


“ Based upon a notation made by Lanphear at some time subsequent to May 4, 1964, he 
testified (Tr. 5857) : “When I called Mirelson he surprised me by stating that there were 
other types of agreements he had not told me about before.” 
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over to the Commission investigators were not original documents, and 
that he would check on the question of whether the signature written 
as “Al Brown” on the documents in the Commission’s possession was 
genuine. The fact that the Commission was raising this question 
created doubt in Mirelson’s mind whether the signature on those docu- 
ments was actually that of Al Browne. 

103. Mirelson immediately spoke to Soriano, told him that the re- 
copied documents had been turned over to the Commission (a fact 
of which Soriano was totally unaware prior to this time), that the 
Commission was raising questions concerning the authenticity of these 
documents, particularly whether the name “Al Brown” on them was 
the signature of Browne. Soriano then informed Mirelson that Browne 
had not signed the documents (WNJR Ex. 5, pp. 1-139), and that 
he (Soriano) had written Browne’s name on them because that was 
the “easiest way for me to do it” (Tr. 3396). Soriano was upset over 
the revelation that they had been turned over to the Commission, and 
told Mirelson he had no right to do so without first checking with 
Soriano about the authenticity of the signature since Soriano had 
understood the only reason for the preparation of the new documents 
Srna them “to serve as a record for the Wilmington office” (Tr. 
3402). 

104. Lanphear went to Newark on May 5, the day after his telephone 
conversation with Mirelson, and asked for an explanation of the bogus 
documents. At this point, Mirelson made a clean breast of the affair. 
He handed over the original documents and explained that he had 
them recopied because he felt, after having read the opposition to the 
proposed forfeiture, that the original contracts were not in the good 
shape that the Wilmington office seemed to think they were, and that 
he had become panicky over the poor form and confused state the 
documents actually were in. He admitted the words “Al Brown” had 
not been written on the recopied documents by Browne himself, and 
he also told Lanphear that he (Mirelson) had not been aware that 
Browne’s signature was not genuine. Moreover, he told Lanphear 
for the first time of Soriano’s actual role as King’s “representative” 
on the “Celebrity Time” program, the arrangements between Soriano, 
King, and the station, and the fact that Soriano had been making 
payments to Mirelson for King’s account on a commission basis. He 
further indicated that persons other than Bill Carlton (as distin- 
guished from occasional guests) were doing the “Celebrity Time” pro- 
gram on a regular basis, that the freelancers were acting as “King’s 
representatives,” that after King had fallen behind in his obligations 
to WNJR, cash was thereafter being paid over to Mirelson by Soriano, 
and that Mirelson was in effect turning this cash over to the WNJR 
bookkeeper for King’s account through the device of drawing his 
personal checks monthly for the sums he had received from Soriano. 

105. After receiving the original documents for “Celebrity Time” 
from Mirelson and learning of Soriano’s role in the preparation of 
the new set of documents and of his participation in the selling of 
time on the show as King’s representative, Lanphear questioned Sori- 
ano about the freelancers whose names appeared on various of the 
original contracts (WNJR Ex. 6). Soriano gave him a list of the 


15 F.C.C. 2d 


190 Federal Communications Commission Reports 


freelancers on the show, and indicated which of them had been con- 
nected with Browne and which had been connected with King. Soriano 
explained that the recopying had been ordered by Mirelson because 
of his (Mirelson’s) fear of the home office (i.e. the home office be- 
lieving the contracts to be in good shape while they were not), Soriano 
identified Al Browne to Lanphear and verified that he, Soriano (and 
not Browne) had signed Browne’s name; he also told Lanphear that 
the name “Al Browne” did not represent Browne's true signature and 
was never intended to do so, and that the licensee should have never 
turned the new contracts over to the Commission without checking 
with Soriano first since it was he who had been in charge of their 
preparation. 

106. What Lanphear heard from Mirelson and Soriano on May 5, 
made him realize that the licensee had been placed in an untenable 
position by their previously undisclosed actions which affected the 
representations about the “Celebrity Time” contracts that had been 
made by Rollins in the opposition to the forfeiture (Tr. 5608). He 
gathered up the original documents and returned to the Wilmington 
home office where he reported to Wayne Rollins the matters he had 
discovered at WNJR. Lanphear also related at this time Mirelson’s 
explanation to him that the cause for the substitution of fabricated 
documents for the real documents and passing them off as the originals 
was fear on Mirelson’s part that he (Mirelson) would lose his job if 
the true state of the contracts file for “Celebrity Time” came to light. 
Rollins, who was perturbed over Lanphear’s findings and recognized 
that the big problem was that of the licensee’s involvement “in giving 
false information”? to the Commission," then called counsel in Wash- 
ington and informed him of the disturbing news Lanphear had brought 
back from WNJR. Counsel, after expressing his amazement over what 
Rollins told him, advised Rollins to gather any additional facts that 
were pertinent so that he could present the full story to the Commis- 
sion. Rollins thereupon delegated the job of developing the facts to 
Crow and Lanphear for submission through counsel to the Commis- 
sion. It was understood that the original documents as well as all the 
facts they could discover would be turned over to the Commission. 
Lanphear, accompanied by Crow, went to Washington the following 
day. May 7, and delivered the original contracts to counsel and relayed 
to counsel all of the information which he, Lanphear, had learned in 
Newark on May 5. Counsel then gave Lanphear a series of questions 
designed to elicit further information from Mirelson and Soriano on 
a number of matters concerning mainly the “Celebrity Time” program. 
Contemporaneous notes of these questions made by Lanphear (Tr. 
5854-5856) indicate that the full story about this program in all its 
details was not known by the Wilmington management even after 
Lanphear's visit of May 5 to Newark. On May 13, 1964, TLanphear 
went to Washington for another conference with counsel and received 
still more questions, besides some Lanphear had been given by tele- 
phone after May 7, to which answers were required. On May 15, 
Lanphear went to Newark and met with Mirelson and Soriano to 


« Ag Rollins himself testified (Tr. 6218): “* * * I never had anything like this to 
bappen * * *.” 
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obtain from them the additional information counsel desired. Lan- 
phear’s interrogation of them on May 15, produced the further answers 
which were passed on to counsel se r. 5882; WNJR Ex. 170). There- 
after, counsel personally visited the Commission, ex lained that the 
documents which the investigators had received at WNJR on April 15 
were not the original documents but only copies, and he handed over 
the original documents to the Commission. In early June 1964, Com- 
mission investigators visited station WNJR and interviewed Soriano 
and Mirelson and ascertained at first hand from them the facts about 
the “Celebrity Time” program and the “Celebrity Time” contracts 
and other documents which Lanphear had previously unearthed 
through his own investigation into station affairs between May 5 and 
June 1, 1964. 

107. After their discovery of the above-discussed conduct of the 
two WNJR employees which had placed the home office in a most em- 
barrassing position, Lanphear and Rollins discussed whether they 
should summarily discharge both Soriano and Mirelson. As Lan- 
phear and Rollins viewed their actions, Soriano and Mirelson, at the 
very least, had misrepresented the facts to their own employer and 
their misrepresentations had led the home office ultimately to give 
the Commission inaccurate information in the opposition to the notice 
of apparent liability. Wayne Rollins at first was inclined to discharge 
them. Lanphear, however, was well aware of Mirelson’s earlier serious 
and pressing personal problems at home (i.e., his mother’s terminal 
illness and death), and informed Rollins of those problems. In addi- 
tion, he pointed out that Soriano and Mirelson had been company em- 
ployees for a long period of time and had in the past been regarded 
as trustworthy and successful employees.“ In Mirelson’s case this was 
looked upon as the first serious transgression he had ever committed, 
and in the case of Soriano it was recognized that his long service to the 
company put him close to having a vested right in the company’s 
retirement plan, a right which he would absolutely lose if he were dis- 
charged at that time. In Soriano’s case they also considered the fact 
that his activities had, in effect, been ordered by his superior and this 
was a mitigating factor. As a result of all these countervailing factors 
it was decided that both would be given another chance, despite the 
fact that communications counsel advised that the station would be in 
a better position vis-a-vis the Commission if Mirelson were discharged. 
Letters of reprimand (WNJR Ex. 75) were sent to each of them indi- 
cating that although they had failed to follow company procedures 
and policies and had also withheld pertinent facts from management, 
nevertheless, they would continue to be employed, primarily because 
of their long service to the company, but that any repetition of their 
misconduct would not be tolerated. The specific company procedures 
which had not been followed by Soriano were his unauthorized “moon- 
lighting” for “Celebrity Time” and his recopying of the contracts 
(Er. 5617-18, 5678-794). In Mirelson’s case, it had been his failure 
to make a complete disclosure of the facts, and the lax manner in which 
he handled the “Celebrity Time” contracts (Tr. 5623-24). 


“Mirelson had been highly recommended by Lanphear as general manager of WNIR, 
and had been congratulated by Rollins himself in a June 1968, letter for “a very successful 
year.” 
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Payment of the forfeiture by WNIR 


108. The licensee of WNJR submitted no written response to the 
Commission’s April 23, 1964, letter of inquiry (WNJR Ex. 165) al- 
though the information requested therein was in effect communicated 
orally to the Commission by the licensee's counsel. After the existence 
of the bogus documents and the disclosures by Mirelson and Soriano 
of those facts concerning the “Celebrity Time” program previously 
unknown to Wayne Rollins were brought to the Commission’s atten- 
tion, Mr. Rollins consulted with Washington counsel on the question 
of what to do about the outstanding forfeiture matter. Rollins and 
counsel agreed in the view that the position of the licensee in resisting 
the proposed forfeiture had been very definitely weakened by the 
turning over to the Commission’s investigators on April 15, of the 
substituted documents. Without altering their own belief that the 
contracts with Celebrity Consultants had not involved time brokerage, 
Rollins and counsel came to the conclusion that the chances of win- 
ning were lessened by the developments since April 15, 1964, and that 
WNJR should pay the forfeiture. Accordingly, by counsel’s letter 
of June 24, 1964, the licensee corporation wit drew its previously 
filed opposition and transmitted a check for $1,000 in payment of the 
forfeiture.° 


Time brokerage (issue No.5) 


109. Subsequent to the March 1963 visit of the Commission inves- 
tigators to station WNJR, Wayne Rollins asked communications coun- 
sel to review the contractual arrangements of WNJR with advertisers 
to determine whether the licensee had anything that would be inter- 


preted as time brokerage contracts. Rollins did not aponre of the 


station’s being a party to a time brokerage contract or o the licensee’s 
even being on record with the Commission as participating in a 
brokerage arrangement. He was thereafter assured by counsel that 
the station had no contracts which were interpreted as constituting 
brokerage contracts (Tr. 6297). In a conversation with Crow after 
the March 1963 inquiry, counsel suggested to him that the individual 
contracts with each sponsor be discontinued and that this procedure 
be replaced by so-called master agency contracts which, in counsel’s 
opinion, would spell out in greater detail “the kinds of protection * * * 
a station ought to have against both any risk of double billing” and 
“anyone entertaining the idea of brokerage outside of” (WNJR) 
(Tr. 4846-47). In accordance with this recommendation of counsel, 
these master contracts for the various agency programs were executed 
on the standard WNJR station contract form containing the standard 
printed contractual provisions on the back relating inter alia to the 
client-agency-station relationship. Two paragraphs of typewritten 
text appearing on the front page of each contract were drafted by 
counsel (except for the station rate, the number of announcements, 
and the program periods). Counsel advised Crow that all necessary 

«© The Bureau has conceded that the licensee's failure to file the contracts with Celebrity 
Consultants. Ltd. (WNJR Exs. 2 and 3) is not within the ambit of isxue 5 (Le., the issue 
concerning the alleged failure of licensee to file time brokerage agreements). 
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ProVsOUe imd been retained in these master contracts and Crow 

id not question his advice. 

110. Master contracts were executed with the following on the 
dates indicated: Clint Miller on May 24, 1963; Levy Advertising 
Agency on May 24, 1963; Jay Cee Advertising Agency on May 23, 
' 1963; Joe Craine on May 24, 1963; and Bernie Witkowski (Bernie 
_ Wyte) on May 24, 1963. (See WNUIR Ess. 54C, 54E, 54F, 7B and 7C). 
In ‘each instance, the written signature of a representative appeared on 
the line below the typewritten name of an indicated agency (e.¢., 

‘Clint Miller signed for “Clint Miller Agency”—WNJR Ex. 54C). 
Each of the contracts was countersigned by Mirelson. The Miller 
contract, which is representative of the master contracts, contained 
the following typewritten provisions on the front page: 


Client agrees to purchase announcements for its advertisers in the 9:30- 
10:45 p.m. time segment, Monday through Saturday, and 2:15-5:30 p.m. 
Sunday time segment on WNIR so as to guarantee weekly revenue to WNIR 
in the amount of $714 produced by a guarantee of a maximum of 175 
announcements in any given week, except that there shall be a maximum 
of 750 announcements in any calendar month. Even though client does not 
broadcast the maximum 175 announcements per week, the weekly $714 
guarantee shall prevail. It is understood that client will not charge its 
advertisers for station time, in these time segments, in excess of the station 
time charged by WNJR. 

Station WNJR reserves the right to: (1) Approve or disapprove of all 
advertisers submitted for broadcast by the client. (2) Approve or dis- 
approve of all continuity, including music, to be broadcast from 9:30-10 :45 
p.m., Monday through Saturday, and 2:15-5:30 p.m. Sunday. Such continuity 
shall be submitted to the station at least 24 hours in advance of broadcast. 
(3) Place advertisers of its own, without consideration to client, in the 
9:30-10:45 pm., Monday through Saturday, and 2:15-5:30 p.m. Sunday 
time segments. (4) Cancel this agreement on 1 week’s notice. 


Two of the aforementioned master contracts (Clint Miller and Levy 
Advertising Agency) were superseded in September 1963 by later 
contracts which were identical in form and substance with those 
replaced, except for changes in the guaranteed amount (see, WNIR 
Exs, 54D and 54G). The September 1963 master contract with Clint 
Miller (WNJR Ex. 54D) was changed by a subsequent contract of 
March 16, 1964, which effected a reduction in the specified maximum 
number of announcements per week and per calendar month (WNJR 
Ex. 7A). The aforementioned master contract with Jay Cee Adver- 
tising Agency executed May 23, 1963 (WNJR Ex. 54F) was super- 
seded by a contract of July 27, 1964, specifying a different weekly 
guarantee (WNJR Ex. 7D). 

111. The following master contracts were not filed with the Com- 
mission within 30 days of their execution: 


Clint Miller, March 16, 1964 (WNJR Ex. 7A) 

Joe Craine, May 24, 1963 (WNIR Ex. 7B) 

Bernie Witkowski, May 24, 1963 (WNJR Ex. 70) 

Jay Cee Advertising Agency, July 27. 1964 (WNIR Ex. 7D) 

Levy Advertising Agency, September 5, 1963 (WNIR Ex. 54G) “ 
—— 

«4 Originally, the Bureau had cited in its pill of particulars the Kit Kat Klub contract 
(Levy Advertising Agency) dated Sept. 22. 1964 (WNJR Ex, 7E). This contract, it 
not “filed,” was at least “Yodged” with the Commission within 30 days of its execution. 
Therefore, by agreement between counsel, it was determined that the earlier agreement 
would be substituted in the charge. 
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The record reflects, however, that on October 16, 1964, the master 
contracts then in force with Clint Miller, Joe Craine, Bernie Wit- 
kowski, Jay Cee Advertising, and Levy Advertising (WNJR Exs. 
TA through TE) were transmitted to the Commission by counsel for 
the licensee to be associated with the ownership files for station WNJR. 

112. It was Crow’s understanding that a specific provision in the 
master contracts“ protected the station against “double billing” be- 
cause it precluded the agency from charging more for the time than 
did the station. The same provision, according to Crow, protected 
the station against “brokerage” by requiring the agency to sell the 
time in accordance with the charge made by the station for it (Tr. 
4848). 

113. In March 1964, upon the advice of counsel, Crow of the home 
office instructed Mirelson to supplement the master contracts for 
the special agency shows with individual contracts for each sponsor 
signed by an agency representative. Counsel explained that the pur- 
pose in having the individual contracts was to provide the station 
with “double protection” against brokerage (Tr. 4854). Crow’s memo- 
randum to Mirelson, dated March 11, 1964, directed the institution 
by the station of the system of individual contracts without delay, 
enclosed a sample individual contract, and stated (WNJR Ex. 57): 


This will in no way change our procedure of maintaining the broader 
contract between the station and the agency to cover the time period in 
which the agency wishes to place advertising for its clients with guaranteed 
revenue on a weekly basis. The individual contracts will stipulate the 
rate structure that conforms to the overall contract with the agency, and 
in addition, it should be stipulated that the announcements for the individual 
client will be placed within the segment on a run of schedule basis. 


The sample of the contract to be employed for the individual was 
drafted on the standard contract form of the station and contained 
the standard printed provisions on its back stating inter alia that 
where the agency alone signed the contract, “the contract is binding 
upon the advertiser as well as the agency.” 

114. The master contracts remained in effect and were supplemented 
by the “individual” contracts for the various sponsors on the special 
agency shows, with the numerous “individual” contracts being signed 
in almost all instances by the agency representative. Included in the 
body of these individual contracts were provisions similar to the fol- 
lowing, the substance of which was prepared by licensee’s counsel 
(WNJR Ex. 58, p.9) : 

Run of schedule announcements in the 9:30-11:00 p.m. time segments, 
Mondays through Saturdays, and 2:15 p.m.-5 :30 p.m. Sundays, at $7.50 per 
gnnouncement, and subject to discounts earned, as per agreement with 
Clint Miller Agency, dated March 16, 1964. 


The master agreement with Clint Miller mentioned in the above- 
quoted provision provided for a weekly guarantee of $790 to the station 
produced by a maximum of 250 announcements in any given week. 


# The particular provision to which Crow had reference reads: “It is understood that 
client will not charge its advertisers for station time, in these time segments, in excess of 
the station time charged by WNJR.” 

“The Mar. 16, 1964, WNJR agreement with Clint Miller appears in the record as 
WNIR Ex. 7A. 
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Mirelson fixed the rate per announcement appearing in the individual 
contracts subject to the maximum weekly guarantee figure specified 
in the associated master contract (Tr. 4290). As explained by Mirelson, 
this meant that the agency could vary the rate charged per announce- 
ment from that specified in the individual contracts ($7.50, for ex- 
ample) consistent with the overall agreement for a maximum of 250 
spots per week producing a guaranteed revenue of $790 to the station 
(Tr. 4289). The actual Piconene of 250 spots per week by the agency 
would, according to him, bring the “discounts earned” condition into 
play so as to result in a lower rate than $7.50 per announcement being 
charged by the agency (Tr. 4275). Mirelson understood that it was 
the agency’s responsibility to see it was not charging sponsors more 
for the time in the aggregate than the weekly maximum charged by 
the station, and that it was incumbent upon the agency to “set up a 
sliding scale” to comport with this requirement (Tr. 4294). The station 
had no dealings or negotiations directly with the individual sponsors 
on the special agency shows, and WN R did not know what each 
sponsor on these shows was in fact being charged for the announce- 
ments broadcast on his behalf (Tr. 4270). 


T he arrangements re the “special agency” programs 
A. Clint Miller 


115. In 1953 or 1954, Al Lanphear, then WNJR manager, had agreed 
that Clint Miller could have his own show on WNJR if Miller would 
join the union and bring in revenue through the sale of broadcast time. 
Miller orally agreed to guarantee the station $20 or $25 in revenue for 
2 quarter hour segment in which spot announcements obtained by him 
would be placed, and he was to receive a 15-percent commission based 
on the guarantee figure. He retained any sum in excess of the guarantee 
collected by him from the sale of advertising time to sponsors. «As 
time went on, and Miller acquired more sponsors, his arrangement 
was expanded to include more quarter hours of program time. Miller 
continued to receive a 15-percent commission from the station until the 
weekly amount he turned in to the station reached $320. From that 
point on, he only received a commission of 15 percent on $320 weekly, 
even though the revenue received from his programs exceeded this 
amount. Eventually Miller broadcast programs Monday-Saturday 
(9:30-11 p.m.) and Sunday (2-5:30 p.m.). From that time on, he 
remitted $790 weekly to the station, but still received as his commis- 
sion per week 15 percent of $320. 

116. Clint Miller conducted an entertainment record show on WNJR 
from 1954 or 1955 until December 1964. During this period Miller 
cuaranteed WNJR a flat revenue for his program time and sold time 
spot announcements on his program to advertisers of his own selection. 
Miller wrote the copy aired on his program, selected music, maintained 
WNJR program logs, and personally broadcast his own program, 

117. Miller adopted the name “Clint Miller Agency” when he became 
associated with WNJR so that he could collect his commission from the 
station. As Miller explained (Tr. 968) : “Lanphear told me there would 
be no commission unless I made an agency and that is what I did.” 
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The Clint Miller Agency had no office outside of Miller's home, no 
employees except the help from Miller's wife, no telephone listing, or 
stationery, and no separate books, records or accounts. Other than on 
WNJR, the only media in which Miller has placed advertising have 
been publications advertising night clubs. He has also handled sales 
promotion activities and ply cards for WNJR. 

118. Miller made “deals” with the sponsors he acquired, basing his 
charges on the individual advertiser's ability to pay for the time. 
While individual contracts with Miller’s sponsors uniformly specified 
a rate of “$7.50 per announcement, and subject to discounts earned,” 
Miller charged and received from his sponsors various amounts of 
money per spot announcement, some being more than $7.50 per spot 
and some being less than $7.50 per spot (Tr. 2031-2032). Miller did not 
recognize these “individual” documents (see, for example, WNJR Ex. 
58, p. 9) as constituting an arrangement between the station and the 
sponsor (Tr. 2035). Under his arrangement of March 16, 1964, with the 
station (WNJR Ex. 7A), Miller made the fixed weekly payment of 
$790 to WNJR. 


B. Joe Craine 


119. Joe Craine first became associated with radio in 1954 when he 
conducted a half-hour gospel program over WNJR. By 1960, the 
program had increased to 3 hours. Craine had a guarantee arrange- 
ment for the program time with the station. He sold quarter-hour 
and half-hour segments of the program to churches, which generally 
taped services for late broadcast. In addition, he also sold a few spots 
to business concerns. As previously noted, Craine had a master contract 
with the station (WNJR Ex. 7B) executed in May 1963, under which 
he turned in $300 “net” per week after having deducted from his 
collections a “commission” ranging between 14 to 15 percent (Tr. 2568). 
On the few spots which he sold, he was paid a 15-percent commission. 
In March 1964, Craine executed individual contracts with the station 
on behalf of his various clients (see, for example, WNJR Ex. 58, pp. 
5-6). The rates specified in the individual contracts (see, for example, 
Br. Bur. Ex. 17) did not always represent the amount which Craine 
collected from the sponsors shown therein (Tr. 2608-2612). Craine was 
always obligated to pay the station the guaranteed amount for his 
broadcast time whether or not he was able to sell the time and collect 
from his “sponsors” (Tr. 2565-2567). As a practical matter, Craine 
sometimes received less than $300 from sponsors in a given week and 
made up the deficit from his own pocket (Tr. 2613). In those in- 
stances, Craine made no announcement that he was a sponsor on the 
program (Tr. 2612). Craine was first recognized as an advertising 
agency by WNJR. His agency had no office other than his home, and 
no employees, telephone listing, stationery, separate books, records or 
bank So He reported his agency income as “commissions” (Tr. 
2576-2578) . 

120. Craine maintained the WNJR log for his program. At times, 
other individuals would broadcast Craine’s program and also main- 
tain the WNJR logs. In two instances, the individual who did the 
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rogram for Craine signed Craine’s name (as Joe Crane) in the 
Pp t—) = 


' operator's column of the logs (Tr. 2586-2587). 


C. Bernie Witkowski (Wyte) 


191. The “Bernie Witkowski Show” (also “Polka Fun”), another 
carryover program from the Newark News ownership era, was broad- 
cast on station WNJR until August 1965. As in the case of other special 
agency shows, Witkowski also executed an overall contract with the 
station in May 1963. This contract was executed as follows: “Agency 
‘Bernie Witkowski’ (Bernie Wite)” (typed), “Per /s/ Bernie Wyte.” 
Witkowski understood he was an agent for the station. The agreement 
(WNJR Ex. 7C) guaranteed a weekly revenue to WNJR in the 
amount of $165 for his 1 hour Sunday program: From this specified 
amount, Witkowski was supposed to deduct approximately a 15-per- 
cent commission and remit $141.25 to the station (Tr. 3046). He con- 
ducted a polka program directed toward the Polish audience, and sold 
time in the form of spot announcements, catering usually to Polish ad- 
yertisers. Witkowski had been an orchestra leader for about 25 years, 
and he was interested in having his program on the air, among other 
reasons, so that he could make announcements ad for by the sponsor 
of the event) when and where his band would be playing. Witkowski 
wrote the copy aired on his show, selected the music, and usually taped 
the program in his home for later broadcast. 

122, In March 1964, Witkowski executed individual contracts for 
the different advertisers on his program. These contracts (see, for 
examples, WNJR Ex. 145, p. 3) specified the rate per announcement 
was $9.70. Witkowski never charged the advertisers on his program 
$9.70 per announcement ; rather his actual rates ranged from a $10 min- 
imum to $16 (Tr. 3071-72). Witkowski usually derived more revenue 
from the sale of spots to advertisers than the $165 weekly gross amount 
he guaranteed the station for his programs (Tr. 3079).“” 

133, Witkowski’s agency had no existence or name apart from its 
recognition and designation by station WNJR in contracts, no office, 
no separate books, no separate bank account, or telephone listing 
(Tr. 3077-80). He never dealt as an agency with anyone other than 
WNJR. Witkowski considered himself to have been an agency in deal- 
ing with the station (Tr. 307 8). 

D. Jay Cee Advertising Agency ( “Mr. Blues Show”) 

194. The “Mr. Blues Show” (originally carried by WHBI in 
Newark) was first broadcast over WNJR in 1951, and was continued 
by Rollins after it acquired WNJIR in 1953. Essex Records, a whole- 
sale and retail record distributor, purchased a half hour segment of 
broadcast time from WNJR to broadcast a record show directed to- 
ward the Negro audience. Essex Records sold part of this time to par- 
ticipating sponsors in the form of spot announcements to help sustain 
the cost of the i et Since at least 1953, Harold Ladell, an em- 
ployee of Essex Records, has broadcast the program. He was paid for 
this service an AFTRA talent fee by Essex Records until the end of 


« Witkowski’s arrangement with WNIR entitled him to retain a union talent fee in 
addition to the commission (Tr. 3063). But his records of payment to the station do not 
reflect that be in fact paid himself this fee (Tr. 3065). 
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1964. Ladell wrote the commercial copy, selected the records played, 
and maintained WNJR program logs forhis program. 

125. In 1947-48, Essex Records created Jay Cee Advertising in order 
to take advantage of a 15 percent commission offered by publications 
in which Essex Records advertised. Jay Cee Advertising existed as 
2 house organ only. It had no books, accounts, telephone listing, or 
employees separate and apart from Essex Records. When Essex ini- 
tially bought time on WNJR, it did not deal with the station through 
Jay Cee Advertising, but rather as Essex Records. In 1960, Essex did 
place a request for advertising with WNJR on the Jay Cee order 
form which it had drafted to submit to mail order publications. The 
order was a proposal for five half hour programs at $150 net per week 
in which would be carried 1-minute announcements nightly for three 
sponsors including Essex (WNJR Ex. 135, Tr. 2118). 

126. In May 1963 an overall contract was executed for the “Mr. 
Blues Show” containing the same pertinent terms as the Miller agree- 
ment quoted in paragraph 110, supra, seep for the guarantee of 
weekly revenue, which was $150 per week, the number of announce- 
ments, and the broadcast time, which was 9:00-9:30 p.m., Monday- 
Friday. The contract was signed by one of the owners of Essex Records 
as the authorized representative of the Jay Cee Advertising Agency. 
Payments for broadcast time for the “Mr. Blues Show” were at all 
times made to WNJR by checks drawn against the account of Essex 
Records. The contract did not call for, and Jay Cee did not deduct, an 
agency commission (Tr. 2132-34). In order to provide for the pay- 
ment of an agency commission to Jay Cee, a new contract, dated 
July 27, 1964, was drawn up by WNJR and executed by Ladell for 
Jay Cee, increasing the weekly guarantee from $150 to $177 (WNJR 
Ex. 7D), Essex deducted a 15 percent agency commission for Jay Cee 
and remitted $150.45 per week to the station for the broadcast time. 
Thus, under this 15 percent agency commission contract, Essex Rec- 
ords was required to remit to WNJR an additional 45 cents per week 
for the broadcast time. 

127. In March 1964, individual contracts were executed by Harold 
Ladell for Jay Cee Advertising Agency on behalf of various sponsors 
containing terms similar to the Miller contract quoted at paragraph 
113, supra (WNJR Exs. 137, 58, p. 7). These individual contracts 
all specified a rate of “$7.50 per announcement, and subject to dis- 
counts earned, per agreement with Jay Cee Advertising Agency, 
dated May 27, 1963.” The rates charged by Ladell for spot announce- 
ments varied from sponsor to sponsor (Tr. 2248). In at least one in- 
stance, a sponsor on the “Mr. Blues Show” received a volume discount 
rate of less than $7.50 per announcement (Tr. 2238). Announcements 
on behalf of two sponsors on this show were placed through the efforts 
of Clint Miller (Tr. 2254) ; it is not clear from the record what was 
the amount per spot that Ladell received from Miller in these instances 
(Tr. 2253). While some revenue was received from other sponsors. 
enough money was never collected from such sponsors to offset the 
amount paid to the station by Essex Records per program (Tr. 2171. 
2176). As a consequence, Essex Records underwrote the program for 
the deficit amount (which sum is not ascertainable from the record 
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evidence) in order to promote the sale of records in the Negro market 
(Tr. 2171-2177) .# 

128, While the WNJR program logs at one time listed Essex Rec- 
ords as the overall sponsor of the “Mr. Blues Show,” by October 1964, 
upon instructions from Crow (who understood only that Essex Rec- 
ords was supplying the records but did not know it was underwriting 
part of the eeaare for the show), the entry indicating sponsorship by 
essex Records was deleted. Rather, a B3-second Essex Record dis- 
claimer was broadcast at the end of the program stating that the 
records heard were furnished by Essex ecords (Tr. 4889-4891, 
WNJR Ex. 77). Discussion between. Crow and Mirelson before this 
change afforded Crow no clue that Essex Records was a sponsor or 
that the change in logging failed to reflect this additional aspect of 
Essex Records’ relationship to the “Mr. Blues Show”. 


E. Levy Advertising Agency 


129. In the spring of 1963, “The Kit Kat Club” program replaced 
“Celebrity Time” in the 11-12 midnight time slot, Mon ay-Saturday, 
on WNUIR. The time was purchased by the Levy Advertising Agency, 
which is conceded to be a bona fide advertising concern, and which 
has been doing business with WNJR since about 1948. Levy entered 
into an agreement under which it undertook to purchase announce- 
ments for advertisers so as to guarantee the station $200 weekly gross 
revenue for the program. It deducted a 15-percent agency commission 
and remitted $140 net to the station (Tr. 1545-55) ; (WNJR Ex. 54£). 
Tn September 1963, the time was increased to 3 hours nightly (11 p.m— 
2 a.m.) and the guarantee of Wie se to the station was in- 
creased to $360 gross per week (WNJR Ex. 54C). Levy hired an 
announcer (Danny Stiles) of its own selection to broadcast the show. 
It paid Stiles both a salary as talent and a commission on any spots 
he was able to sell (Tr. 1553-54, 1564-68). Levy was always obligated 
to pay WNJR for the program time the weekly guarantee amount 
whether or not the agency received sufficient revenue from advertis- 
ing sponsors to meet the net figure (ie., after deducting its 15-percent 
commission) (Tr. 1577, 1589). Mr. Levy, owner of the agency, re- 
garded his above-described agreements with WNJR as arrangements 
by which he was ermitted to broadcast a maximum number of spots 
in connection with paying so much per program (Tr. 1616). He be- 
lieved his function with respect to his contracts with WNUJR to be that 
of “a producer of a show for clients” which he defined as “the planning 
of a program and getting the sponsors for it” (Tr. 1610-1611) ; he 
never considered himself a time broker in dealing with WNJR 
(Tr. 1609), nor even @ sponsor when his agency sustained a deficit 
under the guarantee to WNJR (Tr. 1589). Mr. Levy roposed the 
initial arrangement for an hour’s program time to Mirelson, WNJR 
manager, because he obtained a better rate by buying “block time * * ~ 


and selling it in spots” (Tr. 1573). As explained by Levy in his testi- 


mony, sponsors are unwilling to pay advertising rates for spots on late 
evening hour programs that are more than approximately one-quarter 


“A principal of Essex Records testified (Tr. 2177) that his firm underwrote quite a bit of 
the weekly charge for the “Mr. Blues Show.” 
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of daytime hour rates, and the stations’ rates for spots are set up on 
rate cards in various classifications to reflect this demand differential. 
There are also “packages that all of these stations offer at night”; if 
an agency “wants to buy so many spots you can buy it at a package 
rate, like 20 spots a week which may even be less than 25 percent. 
* * *° Under a package arrangement there is always a risk assumed 
by the agency, since it has to pay for the time if it fails to obtain sufli- 
cient sponsors to place advertising on the program involved (Tr. 1574- 
1576). In the event Levy found himself with unsold spot time on “The 
Kit Kat Club” program, he would “throw in a couple of spots a night” 
for a client “for nothing” to “sweeten the deal” (Tr. 1590-1591). 

130. Levy entered into the same type of written contractual arranze- 
ments with individual sponsors noted above which purportedly re- 
stricted it to charging but $3 per spot under a May 1963 contract (Tr. 
1583-86; WNJR Ex. 54E) and to $2 per spot under a September 1963 
contract (WNJR Exs. 54G, 58, pp. 3-4; Tr. 1587). To generate revenue 
for the program, Levy sold both spot announcements to advertisers 
and quarter-hour segments to record concerns. In addition, it engaged 
in per inquiry advertising for four accounts. Announcements were 
as on the program which invited listeners to solicit free home 
demonstrations of the sponsor’s product. Levy was compensated on the 
basis of the number of inquiries received by the sponsor, i.e., so much 
per lead, not so much per spot. In this manner and further by charging 
for the services rendered by the agency, such as writing copy, the 
agency endeavored to sustain the proerem charges and make a profit 
under its arrangements with WNJR. 


Discontinuance of the agency shores 


131. Wayne Rollins understood that time brokerage arrangements 
are not prohibited under the Commission’s rules but have to be filed 
with the Commission. According to Rollins, company policy prohibits 
Rollins’ stations from entering into time brokerage arrangements. He 
understood too “that time brokerage (exists) if the person buys the 
time to resell it to a sponsor * * * but if they act as agent for a 
sponsor and buy the time for a sponsor it is not brokerage” (Tr. 6039). 
The reason for the Rollins policy against engaging in time brokerage 
arrangements is that he believes the licensee can have better control 
over the station; in his opinion time brokerage “can lend itself to not 
having as good a control over your programs” since the broker, having 
invested his money in the program time, has a tendency to want to 
tailor it to the way that he can sell it best and thus tries harder to get 
it by the station (‘Tr. 6040). Rollins explained that since the time broker 
“has no responsibility as such to the Commission,” he doesn’t have 
the same reason to be as diligent as the station licensee to observe station 
policies with respect to commercial content, and that the tendency 
would be for the time broker to be more lax (Tr. 6043). At the hearing 
Rollins indicated his understanding as of that time that “an advertis- 
ing agency could be a time broker” if it engaged “in the buying and 
selling of time” rather than “buying time as the representative of a 
client” but “getting a commission from the station” for the time pur- 
chased (Tr. 6047). He was also of the opinion that merely calling a 
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time broker an “advertising agency” does not avoid time brokerage 
where it does in fact exist (Tr. 6046). 

132. Wayne Rollins had no personal knowledge of the arrangements 
WNJR had for the broadcast of the “Clint Miller Show,” “The Mr. 
Blues Show,” “The Bernie Witkowski Show,” “The Kit Kat Club” 
and the “Joe Craine Show” (Tr. 6189-41). By December 1964 Rollins 
became aware of the guarantee provisions contained in the contracts 
under which these programs were carried by WNJR (Tr. 6269). After 
Mirelson was demoted from his post as manager in December 1964 
ond Al Lanphear assumed the general managership of WNJR, Rollins 
instructed Lanphear to terminate the contractual arrangements for 
the agency programs described above (Tr. 6269) .*° 

133. “The Clint Miller Show” was continued after December 14, 
1964, until April 1965, with Miller being employed by WNJR first as 
an announcer and then as a salesman. The advertisers on the Miller 
show dealt directly with the station. In April 1965 the program was 
taken off the air (Tr. 5645). Miller continued as a salesman until 
August 1965, when he was discharged as the result of a dispute with 
the station. Miller testified that he wanted to return to work for 
WNJR if monetary differences could be ironed out (Tr. 844-854). 
Subsequent to his testimony, Miller was again employed at the station 
(Tr. 4486). 

134. The “Bernie Witkowski Show” was continued until August 
1963. Witkowski conducted the program under a talent arrangement 
with the station after December 1964, and the station dealt directly 
with the sponsors. In August 1965, Witkowski’s employment was ter- 
minated because his program did not fit into the station’s format and 
for failure to observe station directives; at the hearing he questioned 
the validity of the second ground (Tr, 5642-48, 3081-86). 

135. “The Joe Craine Show” was discontinued in December 1964, 
and at the time he testified, Craine had no connection with the sta- 
tion. Subsequent to his testimony, Craine was hired by WNJR to 
broadcast an all-night gospel program over the station as a staff 
announcer (Tr. 5648). 

136. The remaining two shows, “Mr. Blues” and “Kit Kat Club,” 
are still on the air. The announcers, Harold Ladell and Danny Stiles, 
are paid by the station. The guarantee arrangements under which 
these two programs were formerly broadcast, have been discontinued. 


“Celebrity Time” program logs 


137. Bill Carlton was responsible for maintaining the WNJR pro- 
gram logs for the “Celebrity Time” program until the fall of 1962. 
In December 1961, an examination of WNJR program logs by Crow 
revealed that on one occasion (November 30) the log had not been main- 
tained between 11:03:15 to 11:40 p.m., the period “Celebrity Time” 
was broadcast (WNJR Ex. 63, 64). It was also ascertained by Crow 
that Carlton occasionally logged 1-minute announcements as 5-second 


Wayne Rollins issued instructions to Lanphear to clear out “anything the Commission 
would question or we thought they had even a chance of questioning because by that 
time (Rollins) was completely fed up with going over and over this same situation” 
(Tr. 6269). Rollins did not understand, however, that there had been at any time a 
brokerage contract in effect at WNI R (Tr. 6270). 
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announcements (WNJR Exss. 63, 64). Mirelson testified that he warned 
Carlton concerning these matters and that, thereafter, he spot checked 
the logs to make sure Carlton had heeded the warning (Tr. 3626-29). 
Nevertheless, around January 1962, Carlton ceased maintaining a 
contemporaneous program log for the “Celebrity Time* program 
(Tr. 1323-24). From that point, he sometimes waited until after the 
program was completed to fill in the log; Jess frequently he filled it in 
the next day (Tr. 1316-21). Carlton estimated that he did not main- 
tain a contemporaneous log perhaps as much as 50 percent of the time 
he wason the air after January 1962 (Tr. 1821-24). 

138. During the period January 1, 1962, through September 25, 1962, 
the WNJR program log for which Carlton had responsibility was not 
maintained between 11 p.m. and 12 midnight on 64 days or 28 percent 
of the time (stipulation No. 11, Tr. 1338-39). Additionally, during 
this same period, on 103 broadcast days or 45 percent of the time, the 
WNJR program logs for “Celebrity Time” ae no elapsed time 
for a commercial announcement, e.g., 2 commercial would be recorded 
as having begun at 11:15 p.m. and as having ended at 11:15 p.m. (stip- 
ulation No. 11). Although Charlie Green, the staff announcer on duty, 
knew the program logs were not being maintained by Carlton for the 
“Celebrity Time” program, he did not undertake to make the required 
log entries himself since he understood this was not his responsibility. 
Nor did he tell anyone in management that the log was not being main- 
tained for “Celebrity Time” “because he assumed management was 
aware of this fact (Tr. 2496-2497) . 

139. Subsequent to September 25, 1962, Charlie Green was or- 
dered to maintain the program logs (Tr. 3621-22). Green, however, 
did not always follow this instruction and he permitted some of the 
freelancers to keep the log for their segments on various occasions 
(WNJR Ex. 138).*° Also, on occasions the log was in front of a free- 
lancer during the program, and Green permitted the freelancer to 
note the beginning and ending times of his commercials on a sep- 
arate piece of paper which was later handed over to Green who then 
made the log entries therefrom (Tr. 2488). At least four freelancers 
were involved in this procedure (Coles, Tr. 706: Segure, Tr. 16:35- 
36; Norman, 1641-1642: and Dyer, 6733-6734). On October 17, 1962, 
the log for “Celebrity Time” reflects that Tiny Gray, a freelancer, 
recorded the beginning times of announcements, and Green recorded 
the ending times (Br. Ex. 13). Thereafter, Green was again ordered 
to maintain the logs himself and he complied from October 24, 1962, 
on (Tr. 2452; WNJR Ex. 69). 


Supervision and control of WNIR by licensee 


140. Essentially, Wayne Rollins relied on Al Lanphear, vice presi- 
dent in charge of radio, and Tim Crow, director of quality control, 
to effectuate supervision and control of the operations of the Rollins 
radio stations. In September 1961, Wayne Rollins introduced an oper- 
ating manual at a home office meeting of Rollins’ station managers. 


The manual is composed of an introduction and five sections: person- 


% Green explained that he did this because it would more accurately reflect what occurred 
during the broadcast and because he wanted some time to himself (Tr. 2444). 
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nel, accounting, technical, programing, and sales (WNJR Ex. 8). It 
contains detailed instructions, information, and forms for all station 
departments and personnel and has been kept current by the issuance 
of amendments thereto (WNJR Ex. 9). Mirelson had read it and 
understood he was to use it asa guide in operating the station. 

141. The programing section of the manual was compiled by Crow. 
Therein section 4.1 in pertinent part provides: 


Control of station operation: 

Rollins’ employees shall be aware that it is the responsibility of Rollins’ 
Home Office to maintain full and complete control of every phase of station 
operations. * * * This means that Rollins’ Home Office shall maintain actual 
control over all material broadcast by your station. This responsibility shall 
not be delegated to networks, agencies, advertisers, national representatives. 
program suppliers, etc. [Italic supplied.] 


142. Quality control attempts to implement the foregoing require: 
ment of the manual in several ways: 


(1) The station files a monthly public service report with the home office 
(WNIJR Exhs. 37-39). The report, which is transmitted by the manager's 
memorandum emphasizing notable accomplishments, includes: (a) summary 
tabulation of monthly program and community service contracts ; (b) let- 
ters of commendation from community leaders; and (¢c) daily tabulation 
of public service programs and spot announcements. The report provides 
precise information concerning the extent to which WNJR complies with 
the NCSA and nonentertainment percentage representations set forth in 
section IV (b) of the renewal application (WNJR Exh, 37-39). 

(2) Crow supplies the stations with selected FTC alerts and FCC public 
notices accompanied with explanatory memoranda, when he deems it neces- 
sary (WNJR Exhs. 10-11; Tr. 4547-59). 

(3) A periodic program monitor is conducted without advance knowledge 
of the stations on the average of four times per year. The monitor records 
the beginning and ending times of commercial and noncommercial announce- 
ments, Between February 1961-October 1964, 22 monitors of WNJR were 
conducted (WNIR Exhs, 12, 15, 141; Tr. 4561, 4599-4600). The monitoring 
usually involved a 16-hour period spread over 3 broadcast days between 
6 a.m, to 10 p.m, 

(4) Quality control compares the data compiled by the program monitor 
with the program logs and reports the discrepancies disclosed by this review 
to the station manager. The manager. in turn, is required to investigate the 
matters raised by quality control and report any explanation he might have 
and what corrective action he proposes to take (Tr. 3496-97, 4599-4602 ; e.g. 
WNSIR Exhs, 13-32). 

(5) Quality control also conducts occasional audits, consisting of a per- 
sonal visit to the station by Crow to tape programing, examine logs and 
contract files, and otherwise inspect the operations of the station (WNIR 
Exhs. 44, 45, 76, 103). 

(6) To forestall the occurrence of “payola” at its station in the New York 
metropolitan area, a periodic monitor of music selections is conducted and 
monthly payola affidavits of air personnel are required (Tr. 4572; WNIR 
Exhs. 12, 33, 99). 


The WN-IR program monitors, 196164 


143. The program monitor policy was established by Wayne Rollins 
even before the quality control department was created, and Crow as 
head of the department was instructed by Rollins from its inception to 
devote the major portion of his time to supervising the program content 
of the Rollins’ stations. The importance of the monitoring reports 
emanating from Crow to the managers is reflected in a memorandum 
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(WNJR Ex. 74) circulated by Wayne Rollins to station managers, 
emphasizing that the correction of deficiencies brought to their atten- 
tion by quality control was as important a duty as a manager had. In 
the period from 1961 to 1964, Crow had station WNJR monitored by 
a person hired outside of the Rollins’ organization who was employed 
to make a full report on all announcements broadcast, the period moni- 
tored usually being portions of each day over a 3-day period so as to 
constitute a composite broadcast day. Crow, after comparing the pro- 
gram logs for the days monitored with the monitor’s report to deter- 
mine whether there had been departures from company or FCC poli- 
cies, would prepare a memorandum to the station manager on the 
discrepancies found, with carbon copies to Wayne Rollins and 
Lanphear. In the case of WNJR, Crow had seven separate program 
monitors taken in 1961; in 1962 there were six separate program moni- 
tors; in 1963 there were five separate program monitors; and, in 1964 
there were four separate program monitors taken. The items covered 
in Crow’s memoranda to Mirelson between 1961 and 1964 dealt with a 
wide variety of discrepancies. Two matters that required Crow’s con- 
tinuing attention in this period were: (1) Observance of section 4.8 
of the Rollins manual, which in pertinent part provides: “Spot an- 
nouncements on radio shall not exceed 1 minute in length”; and (2) 
compliance with the requirement of the Commission’s rules that the 
duration of spot announcements be accurately recorded in the station’s 
program logs. Whenever Mirelson received a monitor memorandum 
from Crow, he promptly attended to making inquiry at the station into 
the discrepancies cited in the particular report, and in almost all cases 
he made a written response to Crow within a few days, reporting cor- 
rective measures initiated. He called in the program director (opera- 
tions manager) and reviewed the memorandum from Crow, looking 
towards the correction of any valid criticisms such as indicated inaccu- 
racies in logging and lengthy spots. Also, Mirelson would go to the 
particular staff announcers involved and admonish them to correct 
the mistakes noted by Crow. As a matter of practice, Wayne Rollins 
did not see the program monitors but was furnished copies of Crow’s 
memoranda about them to Mirelson. 

144. In determining whether in a particular instance there had been 
compliance with the ‘Rollins policy limitation of 1 minute on length 
of spots, Crow allowed a reasonable margin for error (i.e., 10 seconds). 
Thus, if an announcer read a scheduled 1-minute announcement within 
70 seconds, he complied with Rollins policy. If he recorded the 50- to 
70-second announcement as 60 Sages in the program log, the an- 
nouncer complied with the Commission rules. Crow believed it neces- 
sary to allow the same 10-second margin for error on the part of the 
monitoring person. Thus, if the monitor timed an announcement as 
50-70 seconds and it was logged by the announcer as 60 seconds in the 
log, Crow treated the monitor record and the logged entry as being in 
agreement.? The examiner finds the 10-second tolerances applied by 


& While the Bureau asserted “there is nothing in law or in fact which would support 
Crow’s supposition that it was necessary or reasonable to accord WNJR announcers a 10- 
second margin for error in reading and recording scheduled 1-minute announcements, still 
the Bureau has in effect conceded Crow's standard is acceptable for the purpose of this 
proceeding (see, Br. Bur. Prop. Fdg. 169, at p. 86 of Bureau’s Prop. Fdgs. and Concis). 
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Crow to be reasonable in this case * and has accordingly considered 
the discrepancies disclosed by Crow’s comparison of station logs with 
the monitoring reports in light of such allowable deviations. Stated 
otherwise, errors in logging or in length of announcements not exceed- 
ing 10 seconds have not been counted as violations of Rollins policy or 
Commission rules. 

145. In September 1962. Crow tested the accuracy of the WNJR 
monitoring person by listening and/or taping WNJR during a period 
when he knew this individual was also timing announcements, In a 
memorandum Crow submitted to Rollins soon after this check, it was 
reported as follows (WNJR Ex. 44) : 

(a) Of some 65 entries of the person doing the monitoring that could be 
checked by tape recording, there were only three entries which were not 


sufficiently accurate to permit 2 dependable conclusion. All others were 
accurate virtually to the second. 


In a subsequent communication to Mirelson (WNJR Ex. 45), Crow 
referred to the taping he had done “to view the efficiency of the monitor- 
ing person” and repeated the statistical data mentioned above. Crow's 
finding that the monitor’s accuracy was open to question in but three 
out of 65 instances is deemed to warrant the examiner's treating the 
monitoring person's timing of WNJR announcements reflected in the 
reports submitted to Crow as being generally accurate.” 


August 16-18, 1961 


146. Monitoring of WNJR broadcasts in a composite 16-hour period 
from August 16 to August 18, 1961, revealed that there had been 16 
announcements logged as 1 minute each which actually exceeded 70 
seconds by the monitor’s timing. Six of these announcements were 
timed as 1:19, 1:19, 1:25, 1:50. 1:51, and 1:55 respectively. In the 
same period, seven announcements logged as 30 seconds each, in fact, 
exceeded that time by intervals ranging from 11 seconds to 34 seconds. 
Again, a spot logged as 20 seconds ran for 59 seconds, and a 10-second 
spot was timed as 24 seconds by the monitor. The same monitor (WNJR 
Ex. 13) established on August 16, 1961, that three spots were broadcast 
in reverse order to that logged by the announcer, that there were no 
entries on the program logs for station identification between 12 
midnight and 2 a.m., and that a 1-minute commercial spot was not 
logged. 

147. Mirelson’s reply on September 5, 1961 (WNJR Ex. 14) to 
Crow's memorandum of August 29, 1961, reporting to him the above- 
mentioned logging discrepancies stated that most of the spots “that 
show up as long on your monitor * * * are not much beyond the 
limits and are not the result of Jong copy in the book but the fault of 


8 Testimony by 2 WNJR staff announcer tended to establish that split second accuracy 
in the logging of spots is not practicable (Tr. 2373-74). Additionally, it is noted that pres- 
ent Commission rules (sec, 73.112, note 5) make accommodation for “varying reading 
speeds” in the computation or duration of spots, 

83 Of course, the monitor could not know that in a particular instance an announcement 
had been interrupted for repair of a broken tape at the station (WNJR Ex. 64). Where 
Mirelson has furnished plausible explanations on announcements reported by the monitor 
as having run in excess of 1 minute, these rightfully should not be counted as violations of 

‘ollins policy. 
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an announcer stumbling or dragging or repeating the copy, which we 
have again instructed them not to do.” Mirelson’s reply further re- 
ported: “We are taking your advice in now trying to time all our copy 
to our slowest reader.” 


October 30-31, November 1, 1961 


148. The monitoring over these 3 days disclosed there were 39 spots 
logged at 60 seconds each which actually ran over 70 seconds (WNJR 
=x. 15). In addition, a spot logged as 30 seconds was timed by the 
monitor as 1:38; a spot logged as 20 seconds ran for 1:45; and a spot 
logged as 10 seconds was timed as 1:17 by the monitor. Mirelson’s 
reply to this monitoring report stated, among other things (WNJR 
Ex. 16) : 
Now these are the steps we have taken to control our length of copy even 
further: 

(1) I have spoken to and warned each announcer that he absolutely 
can not ad lib or repeat copy and that he can not give lead-ins or fol- 
low ups mentioning the sponsor's name on ET’s™ unless this is spe- 
cifically logged. Also, I have instructed each announcer to be sure and 
familiarize himself with each piece of copy in advance so that he can 
read it rapidly and smoothly. [Italic supplied.] 

(2) Wherever there is question of doubt, we are trimming copy even 
further throughout the copy book. 

(3) I have gone over this monitor with my salesmen and office girls 
and impressed upon them that we cannot take any chance of leeway on 
the lengths of copy and that if anything, our copy must run short of the 
prescribed time so as to allow for the slowest announcer. 

(4) All new copy and ET’s are being carefully screened and timed 
before being aired. 


January 15-17, 1962 


149. Crow reported 10 announcements during this monitoring period 
exceeding 70 seconds in length which were incorrectly recorded on the 
WNJR logs as 1 minute or less (WNJR Ex. 17). Mirelson’s reply 
(WNJR Ex. 18) noted that this report indicated “there are less spots 
running long on WNJR than in any previous monitor of the station.” 
Mirelson added that the longest of the objectionable spots (1:42) was 
no longer on the air, and that four of such spots had been broadcast by 
an announcer on behalf of his own accounts, and this individual was 
now using a stopwatch after being admonished “he cannot get carried 
away with his own spots.” About January 31, 1962, Mirelson instructed 
all the announcers (including freelancers Carlton and Baldwin) that if 
a commercial exceeded 1 minute when aired, the actual running time 
was to be logged. 

February 28-March 1-2, 1962 


150. Crow reported that the monitoring reflected 22 announcements 
which exceeded 70 seconds in length although logged as 60 seconds 
each. The longest of these ran 1:27. (WNJR Exs. 21, 214). Crow, in 
indicating his dissatisfaction with the number of spot announcements 
that exceeded 1 minute in length, noted that if the announcements 


%& “ET's” refer to prerecorded announcements (electrical transcriptions). 
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barely exceeding 1 minute in length were eliminated from considera- 
tion, there had been 39 announcements “that were both too long and 
not logged as having run over a minute.” He then commented : “Asa 
practical matter a projection of this: practice over a period of a full 
week which you would be required to report to the Commission would 
mean that you would be reporting a total of 240 announcements that 
would exceed 1 minute in length, none of which would be reported on 
the log as such.” (WNJR Ex. 21). A similar projection based on spots 
aired in excess of 70 seconds each would have resulted in 110 excessively 
long spots aired per week but not recorded as such on the WNJR 
program logs. 

151. Mirelson’s reply to the last cited monitoring report (WNJR 
Ex. 22) noted certain control measures being applied to “see that our 
copy is not read on the air as longer than prescribed.” He contended 
that “only a few of the spots” monitored in January 1962, “could 
be considered unusually long.” Mirelson also commented: 

We have complete control of all copy going into the studio and are sure 
all copy in the book is the right length. It is the human element of the an- 


nouncers that has to be controlled more, but we do feel through working 
with them we can improve their habits, [Italic supplied] 


April 23-25, 1962 


152. Crow reported 18 announcements which exceeded 70 seconds in 
length, but were logged as having run a minute. Crow also reported 
two unlogged commercials of 15 and 24 seconds in length (WNIR 
Ex. 23). The program monitoring report indicates that the monitor 


had timed about 125 announcements 50 seconds over. 

153. Mirelson replied that the operations manager was checking 
copy and electrical transcriptions; that announcers were using stop 
watches and learning to deliver the announcements better and to watch 
the studio clock; and that a big notice had been posted concerning 
watching the studio clock and accurately logging spots over 1 minute 
(WNIR Ex. 24). He attributed the longer spots on April 23 to a sub- 
stitute announcer (Ibid.). 


June 20-22, 1962 


154. The monitoring of WNJR on June 20-22, 1962, revealed that 
among some 150 announcements 50 seconds or more, there were 40 
announcements logged as being 60 seconds in duration but which in 
fact were longer than 70 seconds (WNJR Ex. 25). Four announce- 
ments were timed by the monitor as being over 2 minutes each, As 
Crow pointed out. in his report to Mirelson, the number of spots ex- 
ceeding 1 minute in length was double in June what it had been in 
April. Again, as in April, there were two announcements on the air 
which were not logged (WNJR Ex. 25). In view of Crow’s latest 
report, the operations manager of WNJR checked on copy and ET's 
which ran on June 20-22 and then informed Mirelson in a memoran- 
dum of July 26, 1962 (WNJR Ex. 26) that ina number of instances 
(17 announcements were identified by Leonard) an electrical tran- 
scription had been involved in the monitoring done on those dates and 
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the times reported by the monitor for the transcriptions in question 
appeared to be in error. He also observed in this July 26 memorandum 
that in some other instances “a live tag added to a 1-minute ET ac- 
counts for the spot running over.” The operations manager suggested 
“that the person taking the monitor be more careful in timing the 
spots.” Mirelson in turn wrote to Crow on July 30, 1962 (WNJR Ex. 
27) and expressed the view of himself and the WNJR operations 
manager “that the person actually doing the timing for the monitor 
service this time (meaning June 20-22) was not accurate in most cases.” 
In addition to questioning the reliability of the monitoring on which 
Crow's critical reports to him had been based, Mirelson also detailed 
some of the steps previously taken and further steps that were to be 
taken at WNJK to avoid discrepancies in logging and spots of exces- 
sive length. These included : the purchase by the station, and use in the 
studio by all announcers for timing their spots, of a table model stop 
watch: and stepping up of the periodic spot checks made by WNJR 
management through the device of taping for replay monitored an- 
nouncements received on a radio set located in the station but outside 
the studio. 

155. By a memorandum of July 31, 1962 (WNJR Ex. 28), Crow 
indicated his disagreement with Mirelson’s belief that the person do- 
ing the monitoring had not kept accurate account of the length of the 
announcements which came under surveillance on June 20-22. He 
expressed in strong terms his dissatisfaction with the results of Mirel- 
son’s efforts to reduce the disturbing incidence of commercial an- 
nouncements exceeding 1 minute in length. Mirelson replied to Crow’s 
emphatic comments in a memorandum of August 2, 1962 (WNJR Ex. 
29) insisting that he and Bob Leonard had “been very conscientious 
about the matter of long copy and instructing our announcers.” Mirel- 
son again declared the belief of himself and Leonard that “there have 
been countless discrepancies in timing copy on the part of the person 
doing the monitoring not only in this monitor but in the previous 
monitors.” To resolve the sharp difference of opinion which had de- 
veloped between Crow and the WNJR managership as to the ac- 
curacy of the monitoring by the outside person whom Crow had 
employed, Mirelson made the suggestion (WNJR Ex. 28) “that when 
the next monitor is taken that the person doing the monitoring please 
tape off-the-air the portions they are monitoring. You can then play 
these tapes back and check on the accuracy of the monitor and also. 
the accuracy of our announcers.” 


September 26-27, 1962 


156. As has been found above (par, 145, supra). Crow took action 
in September 1962 to settle the dispute as to the monitor’s accuracy 
by tape-recording programs of WNJR while they were also being 
monitored by the person employed by him for that task. This pro- 
cedure served to establish to the satisfaction of Crow that the monitor- 
ing person was performing the assigned function of timing WN.JR 
spots with a measure of dependability that effectively refuted Mirel- 
son’s claim of numerous errors in past monitors (WNJR Ex. 44). 
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Wayne Rollins did not disa; with Crow’s conclusion as to the mon- 
itor’s accuracy and, therefore, believed that “our problem was to 
correct the situation at the station” (Tr. 6077). The monitor's report 
(WNJR Ex. 141) showed that among approximately 55 entries for 
announcements of 50 seconds or over, there were 10 entries for an- 
nouncements which exceeded 70 seconds each. On Wednesday, Sep- 
tember 26, 1962, between 6:15 to 7 p.m., three announcements logged 
as 1 minute each actually were monitored as having run only 45 sec- 
onds, 35 seconds and 37 seconds, respectively (WNJR Ex, 45, p. 3). 
On tho same date, there were seven announcements aired within a 
total broadcast time of 134 hours which, although logged by the an- 
nouncers as 30 seconds each, were recorded by the monitor as running 
over 40 seconds in each case (WNJR Ex. 45, pp. 2-3). In the period 
from 6:37 to 6:48 p.m. on September 26, there were broadcast eight 
spots consisting of a triple spot, a double spot, and again a triple spot 
(WNIR Ex. 45, p. 3). At 6:25 p.m., there was also a triple-spot situa- 
tion which, as Crow pointed out, “should be avoided.” 

157. In reporting to Wayne Rollins on his monitoring of WNJR on 
September 26-27, 1962, Crow noted the following occurrences (WNJR 
Ex. 44) : that announcers were “logging announcements at times other 
than the time of broadcast; that there “were a number of occasions 
when no station identification was given”; that “there are spot an- 
nouncements being broadcast on freelance programs that are not 
entered on the program log,” and that “an examination of program 
logs for several days revealed that no logging at all had been done 
between 11:02 p.m. and 11:59:50 p.m.” (the “Celebrity Time” program 
period). In making reference to his taping of the 1-hour program 
which was logged as “Celebrity Time” but was identified on the air 
for a 15-minute segment and a 45-minute segment as being the shows 
of two named freelancers, Crow commented: “As broadcasters, both 
of these ‘personalities’ are rank amateurs.” The broadcasting of pro- 
grams over station WNJR by persons who fell into the category of 
Srank amateurs” by Rollins home office standards was contrary to 
company policy (Tr. 6116). Wayne Rollins understood that the persons 
mentioned by Crow in his report (WNJR Ex. 45) were “ouests” on the 
“Celebrity Time” show who had been allowed to perform by the staff 
announcer on duty at the time (Tr. 6118-19). Rollins’ reaction to the 
September 29 report by Crow (WNJR Ex. 44) was that there were 
too many discrepancies in it, and he was “unhappy about this situa- 
tion.” He discussed the discrepancies with Lanphear and directed 
Lanphear to take the steps necessary to correct the undesirable deficien- 
cies in operation at WNJR (Tr. 6114-6115). 

158. Subsequent to the September 1962 monitoring and auditing of 
station WNJR, Mirelson issued an “official warning” in the form of a 
memorandum addressed to all staff announcers concerning log falsifi- 
cation, failure to give proper station identification, etc. Mirelson stated 
violators would “* * * be subject to immediate dismissal” (WNJR Ex. 
67). About a month later, on November 28, 1962, Mirelson issued an 
additional memorandum of instructions to “all WNJR announcers and 
air personnel” which included some more points at the direction of the 


Rollins home office by way of taking a stronger position against in- 
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fractions. Among the various requirements covered in the memorandum 
(WNJR Ex. 68) were: that there be no “ad libbing” of announce- 
ments beyond the scheduled time called for on the program Jog; that 
the beginning and ending times of announcements and programs must 
always be logged; that logging of pertinent times be done immediately 
after the broadcast of announcements, ete.; that any departure from 
what is called for on the program log must be logged as broadcast; and 
that “triple-spotting” and even “double-spotting” of announcements 
be prevented. The memorandum gave warning that any departure from 
the prescribed procedures therein “may subject you to immediate dis- 
missal” and that a copy of “this warning” was being sent to the 
AFTRA representative. 


January 28, 29, 31, 1963 
] 


159. Monitoring of WNJR broadcasts on these three dates disclosed 
that among approximately 110 announcements timed by the monitor as 
50 seconds or over, there were 10 announcements over 70 seconds (Br. 
Bu. Ex. 72). However, the program logs failed to show that these 10 
announcements exceeded 1 minute. Additionally, the logs failed to re- 
flect the broadcast of two commercial spots of 30 seconds duration 
(WNJR Ex. 70). Mirelson’s response (WNJR Ex. 71) to Crow's 
report of the aforementioned discrepancies asserted that “a combined 
total of 10 spots over the 3-day period monitored * * * is only a small 
fraction of what previous monitors show” and was not significant in 
view of the large volume of spots run during the 3 days involved. 
Mirelson noted too that “at no time do any spots appear on any of the 
3 days of the monitor during strictly station billed time that were not 
logged.” 


Further 1963 monitors 


160. Four further monitors of WNJR broadcasts were taken in 
1963 during the following dates: March 20, 21, 28, and 29; June 26-28: 
September 16-18; and November 13-15 (WNJR Ex. 12). All 
or most of the monitors for these periods and much of the related 
memoranda were excluded from evidence as being outside the pur- 
view of the bills of particulars as to violations of Commission rules 
(issue 4). From the standpoint of the adequacy of control issue (is- 
sue 3) it is nevertheless possible to make pertinent findings from cer- 
tain correspondence between the home office and Mirelson which grew 
out of the four monitors and was received in evidence. 


Spring 1963 


161. It may at least be found that in the spring of 1963, Crow 
shifted emphasis to three matters other than the length and accurate 
recordation of 1-minute commercials. First, Crow notified Mirelson 
that an examination of WNJR program logs for a 4-day period in 
March revealed that 30 announcements were recorded as having run 
considerably longer than the scheduled 30 seconds running time called 
for by the traffic department (Br. Bur. Exs. 35, 40). After having 
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Leonard pursue the matter (WNJR Ex. 157), Mirelson replied on 
April 23, 1963 (Br. Bur. Ex. 25) : 


Now, 2s to the spots that run over what traffic calls for * * * yet. are 
less than a minute * * * Bob and I have reviewed this copy closely. Per- 
haps, we have not been as diligent on the shorter spots with our an- 
nouncers as we have on the minute spots in view of the fact that the 
previous emphasis, both from your previous monitors and ourselves, has 
been on spots running longer than a minute. 

We will make a special effort to also place the same emphasis with our 
personnel on all of our spots even if they run shorter than a minute. 


162. Second, Crow pointed out (Br. Bur. Ex. 40) that the four 
logs examined disclosed an excessive concentration of six to nine 
announcements within certain 1414-minute periods. (The licensee 
had represented in its 1960 renewal application (sec. IV, par. 3(b) ) 
that no more than five announcements would appear in a given 141%4- 
minute period (official notice taken).) Specifically, it was found by 
Crow (Br. Bur. Ex. 40) : 

35 periods carried six announcements 

17 periods carried seven announcements 

6 periods carried eight announcements 

1 period carried nine announcements 
Mirelson responded on April 17, 1963, that Crow had examined, by 
far, the busiest days of the WNJR broadcast week and that when 
busy, the station attempted to limit commercial interruptions to five 
by double-spotting short spots (Br. Bur. Ex. 41). 

163. Third, Crow called to Mirelson’s attention (Br. Bur. Ex. 
35) the extent to which in 21 instances the announcements as timed 
by the monitor fell short of the length called for by the traffic de- 


partment. The deviations cited by Crow in this respect were each 
“quite substantial.” Mirelson’s explanation for the spots running 
shorter than scheduled was that the station had trimmed the length 
of spots down to its slowest reader and also that in some cases the 
announcers were reading spots faster (Br. Bur. Ex. 41). 


June 26-28, 1963 


164. In July 1968, Crow, in communicating to Mirelson the results 
of the monitoring of WNJR during portions of the 3 days in June, 
reverted to the problem concerning 1-minute announcements (Br. Bur. 
Ex. 36): 


We are faced with a persistent problem which apparently has not been 
corrected. There are a number of announcements that exceed 1 minute in 
length and which are not so logged by the announcers. In addition, there are 
a number of shorter announcements whose running time exceeds that which 
js shown on the program logs by the announcers. 

* * *. * * * * 


Whatever methods have been deployed to control excessively long an- 
nouncements and more accurate logging of announcements have apparently 
failed. If you have any other suggestions for dealing with this, you should 
begin using them. Failing this, serious consideration should be given to the 
dismissal of the parties responsible for these violations. Please advise. 


165. Mirelson’s response of July 19, 1963 (Br. Bur. Ex. 26) 
pointed out: that although WNJR’s 3 busiest days had been moni- 
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tored, there were almost no logging discrepancies other than the long 
copy the monitor showed; that a majority (22) of the discrepancies 
were traced to: (1) a summer replacement announcer on June 27 
quite anxious to do a good job, and (2) a new show, the “Kit Kat 
Klub” on which the announcer “was trying to make the new show 
successful and the agency that places spots in that show happy”; that 
in a few situations the monitor appeared to have made an occasional 
“* * * error in timing although we are in no way implying that this 
is the rule rather than the exception”; that management was impress- 
ing upon announcers that short spots (10, 20, 30 seconds) must be 
ore as accurately as 1-minute spots; and that a 10-second margin 
for error should be taken into consideration for the announcers on 
busy days “when the announcer is reading and logging many com- 
mercials and doing his own news and trying to do an interesting and 
vital show as well.” * 


September 16-18, 1963 


166. Crow reported, following the monitoring of WNJR on the 
above dates, that “A number of announcements exceeded the ela sed 
time indicated on the program logs, and in some cases exceeded the 
maximum 1 minute in length, contrary to company policy * * *” 
(Br. Bur. Ex. 42). Mirelson replied he noted from Crow’s report that 
great improvement over the previous monitors had taken place in 
that among the total of 10 spots shown as long over this 3-day period 
only four exceeded 1 :10, with the longest being 1:20 (Br. Bur. Ex. 43). 
He added: “* * * but we will intensify our controls of checking all 


copy and ET’s before airing, reviewing instructions with our an- 


m? 


nouncers, and so forth.” 
November 13-15, 1963 


167. Crow agreed that, in light of the monitoring of WNJR on 
portions of these 3 days, “It would appear that you have made some 
yery good inroads in many areas where previously the monitor indi- 
cated the need for attention” (Br. Bur. Ex. 44). Mirelson in turn 
pledged to continue his efforts to avoid losing the ground already 
gained, and observed that “the only discrepancies * * * a few long 
spots * * * was, indeed, not too damaging” (Br. Bur. Ex. 45). 


1964 Monitors 
January 27-29, 1964 


168. Crow reported (WNJR Ex. 31) four long spots logged as 1 
minute each, one long spot correctly logged as 1:20, and four shorter 
spots which ran longer than logged. He concluded that according to 
the monitor “you seem to have made tremendous strides in keeping 
your spot announcements within standards. Now that you have found 
out how to accomplish this, I entreat you to do all in your power to 
improve upon this record and not let it regress.” The program monitor 


% Reference to the monitor’s timing of four spots on June 28 (Br. Bur. Ex, 36, top of 
p. 2) indicates that even if the suggested 10-second leeway were applied Crow still had 
cause to complain of long spots. 
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for the 3 days in question (Br. Bur. Ex. 77) reflected five spots ran 
ibeyond 70 seconds among approximately 70 spots that were timed 50 
seconds or more. 

May 20-22, 1964 


169. A program monitor of WNJR was conducted during May 20- 
122, 1964, as part of the continuing surveillance of the station’s broad- 
casts maintained by Crow of quality control (WNJR Ex. 12). The 
program monitor records for this period (Br. Bur. Ex. 78) and mem- 
‘orandum related thereto (Br. Bur. Exs. 46-49) were excluded from 
evidence. 

170. In June 1964, Crow issued a memorandum to all managers of 
Rollins’ stations which stated in pertinent part (WNJR Ex. 76): 

In order to reassure you and us that all the operating procedures that 
exist at your station are being carried out, as indicated by company policy, 
your xtation rill, from time to time, be visited without advance warning, 
for purposes of inspecting all procedures. This may well take the form of 
the kind of inspection to which your station would be subjected when you 
are visited by FCC inspectors, prior to license renewal time. Included might 
be the taping of the station, the inxpection of your station records of such 
things as broadcast contracts, political broadcast files, program logs, music 
selection procedures, the permanent binders containing company directives, 
and so forth. [Italic supplied.] 


July 15, 16, 18, 19, 21-23, 1964 


171. In July 1964, Crow conducted an operation audit of WNJR 
‘at the request of Wayne Rollins. This inspection involved a visit to 
the station by Crow and Frank Minner, the Rollins’ controller, on 
July 15-16 (Br. Bur. Ex. 82) and the monitoring of WNJR broadcasts 
over portions of a 7-day period totaling 21 hours, 45 minutes (Br. 
: Bur. Tess. 39, 79). From monitoring data compiled over the 7-day 
period, Crow reported to Mirelson two unlogged commercials, 30 and 
' 40 seconds in duration, and approximately 40 commercials which 
were incorrectly logged. Sixteen commercials logged as just 60 seconds 
each ran more than 70 seconds, and 28 commercials ran beyond_70 
seconds each” although some of these were correctly logged (Br. 
Bur. Ex. 39). As Crow pointed out to Mirelson, “On the basis of 
our findings, 2 composite week which would be required to be filed 
with the FCC at renewal time, would show * * * almost 200 an- 
nouncements * * * which exceeded 1 minute in length” (WNJR 
Ex. 30). 

172. The July 1964 audit led to the discovery by the Rollins’ home 
office of the repetition of nighttime freelancers’ programs on_a wide 
scale. As Crow described this situation to Lanphear (WNJR Ex. 81): 

* * * Kor some time, the “Clint Miller Show”, 114 hours in length on 
Tuesday nights, is a repeat of the Monday night program and the Thursday, 
Friday, Saturday shows are a repeat of the Wednesday program. The 
Tuesday, Wednesday, Thursday, and Friday programs of the “Mr. Blues’ 
Show” are a repeat of the Monday night program. This is a half-hour 
program. The 3-hour “Danny Stiles” program on Friday night is a repeat 
of the Wednesday night program and the Saturday night program is a 
repeat of the Thursday show. 

%® The monitor’s elapsed time for the first two commercials listed in Br. Bur. Ex. 39, 
{.c.. Modern Stores and Hardy’s Night Spots, was not 1:10, as stated by Crow, but 1:16 
and 1:25, respectively (Br. Bur. Ex. 79). 
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Repeat broadcasting of the “Clint Miller” and the “Mr. Blues” shows 
was a well-established practice at WNJIR (see, stipulation 6) by the 
time Crow learned about it. 

173. Crow advised Rollins that he had asked Lanphear to discuss 
with Mirelson “* * * the possibility of discontinuing this practice, 
if for no other reason than for the sake of the station's audience” 
(WNJR Ex. 82). For, as Crow had noted in this connection: “In 
the case of one show, the same program is heard Monday through 
Friday. In the case of other shows, we are talking about repeat broad- 
casts, in the same week, of programs that are almost 3 hours in length.” 
(Ibid.) By memorandum of July 31, 1964, Mirelson reported to Crow 

*"* after extensive meetings with all the personnel involved 

it was agreed that Miller and Stiles would repeat broadeasts 
no more than once a week and Blues would never repent: broadcasts in 
any given week (WNJR Ex. $4). 


October 19-21, 1964 * 


174. Following a monitor of the station on the above dates (WNIR 
Ex. 12), Crow continued to express his concern to Mirelson about 
WNJR air personnel failing to log correctly the elapsed time of 
commercials. particularly those which exceeded 1 minute in length 
(Br. Bur. Ex. 29). Mirelson responded that the station was pur- 
chasing a new stop watch to replace the one out of service; that 
management had met with the announcers and advised them of the 
“extreme necessity” for logging accuracy: and that a notice to that 
effect had been posted and presented to each announcer. According 
to him, the announcers urged that “reasonable leeway” should be ex- 
tended: he conceded, however, that the “10-second leeway” permitted 
by quality control in the past should ordinarily be sufficient (Br. Bur. 
Ex. 28). 

December 3-4, 1964 


175. In December 1964, quality control conducted a further opera- 
tions audit of WNJR during portions of December 3 and 4 at the 
request of Wayne Rollins, At least 13 hours of the station’s broad- 
casts on these 2 days were monitored by tape recording. Over this 
period, six announcements were first reported to have been over 70 
seconds (WNJR Ex. 103, pars. J, O) and in a supplemental report 
(WNJR Ex. 104) there were three more announcements over 70 sec- 
onds each shown. Also, there were seven announcements logged as 
30 seconds each which ran beyond 40 seconds. Two announcements 
logged as 60 seconds were only 30 seconds in duration; one spot 
logged as 30 seconds ran for 60 seconds; and an announcement. not 
logged as having been broadcast was in fact delivered on the air as 
a 1:23 spot (WNJR Ex. 103). Since the announcers at WNJR were 
known by quality control to be using a stopwatch for timing commer- 
cials. the above-noted logging inaccuracies were considered by the home 
office as flagrant in nature (WNJR Ex. 104, par. A). In addition to the 
foregoing, it was also ascertained through the December audit: that 


% The program monitor and related Crow-Mirelson memorandums were excluded from 
evidence (Br. Bur, Exs. 27, 37, 80). 
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freelancer Danny Stiles continued to repeat programing more than 
one time in a week (his “Kit Kat Klub” program of November 25 was 
rebroadcast not only on November 26, but also on November 28 and De- 
cember 1; and his program of November 27 was rebroadcast in the suc- 
ceeding week of November 30) contrary to his agreement with 
Mirelson; that the program log entries for his repeat programs did 
not contain the word “tape” as required by the Rollins’ home office 
to indicate the rebroadcast; and that the staff announcers on duty 
when his program was rebroadcast, instead of timing the spot an- 
nouncements as the taped replays progressed, merely copied the 
times for them from the original broadeasts (WNJR Ex. 108, par. A). 
Quality control looked upon the last-mentioned practice as con- 
stituting a gross impropriety in logging and reminded Al Lanphear 
that it had been brought to the WNJR manager's attention before 
with reference to rebrondcasts of the same program (Ibid.). 

176. It was at this point, following the December 1964 revelation of 
continuing derelictions in the operation of station WNJR, that Wayne 
Rollins made the decision which resulted in the demotion of Mirelson 
from general manager of WNJR to sales manager. At the same time, 
Rollins instructed Lanphear to take over as manager of the station 
until a suitable replacement could be found (Tr. 6026-6036). In a 
memorandum sent to all station managers on April 30, 1964, Rollins 
had sought to impress them with his own belief “that there is no duty 
that a manager has that I place greater importance on in the opera- 
tion of the station than that carried by the monitor and quality con- 
trol—so I ask you to examine your operation and see that this phase 
gets 100 percent cooperation from everyone in the station” (WAJIR 
Ex. 74). In the face of the persistence of logging and other opera- 
tional discrepancies at WNJR after such matters had been repeatedly 
brought to Mirelson’s attention through reports to him on the periodic 
monitors taken, Rollins “knew that Mirelson had to be removed 
from the operation of the station.” Wayne Rollins was aware too 
that WNJR was for the second time under investigation by the Com- 
mission, this time in connection with renewal of its license although 
this development was not. a decisive factor in Rollins’ thinking (Tr. 
6028, WNJR Ex. 168). Wayne Rollins also took into consideration 
that logging irregularities and long spots were caused by the an- 
nouncing staff's inattention to orders and that disciplinary action 
by management was hampered by the union’s construction of the 
contract with the station covering the announcers * (Tr. 6031). It 


In a discussion with the AFTRA representative in 1962, Lanphear had indicated that 
some of the announcers might have to be discharged if logging inaccuracies and long 
spots continued, The union's representative in turn indicated that if the station attempted 
to do so, it would charge the station with unfair labor practice, asserting that the matters 
complained of by the station did not, under the terms of the employment contract with 
the announcers, constitute valid grounds for termination of their employment (Tr. 5559- 
5560). Lanphear was told too that “these men are human and you can't be leaning on 
them for this because they are doing announcements and cannot look at a clock at the same 
time. No other station has ever complained to the union about these logging inaccuracies 
by their announcers” (Tr. 5653). When the station did discharge an announcer in 1965 
(after Mirelxon's removal) for failing to log several announcements he gave promoting 
the forthcoming appearance of a performing artist (which announcements the management 
deemed to have been commercial spots requiring logging), the union supported his complaint 
of a wrongful discharge not authorized under the union contract. The matter was settled 
by a cash payment to the announcer after the union had indicated it would institute 
an arbitration action on his behalf (Tr. 5654-5657). 
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was believed by Rollins and Lanphear that while Mirelson could not 
operate effectively as the manager, he could provide valuable service 
in the area of sales where his strongest ability lay (Tr. 5632). Re- 
assignment to a lesser position was made in consideration of Mirel- 
son's years of service to Rollins and by way of not imposing too 
severe 2 penalty against him (Tr. 6029). As general manager of the 
station. Mirelson had been paid a salary and in addition received a 
graduated percentage of net profits before taxes. When he was demoted 
to sales manager, a different financial arrangement was made with 
him calling for a weekly salary plus a lesser graduated percentage 
of the station's local billing (net). The change in plan of remunera- 
tion reduced the earning potential of Mirelson (Br. Bur. Exs. 50, 51) 
and resulted in a decrease in annual earnings to perhaps one-half 
of that previously received by him as an employee of the licensee 
(Tr. 6284). 


Commission monitors of “Clint Miller” program 


177. In the fall of 1964, Commission personnel monitored the “Clint 
Miller” program (9:30-11 p.m.) on September 12, 22, and 23. On 
these dates, Miller broadeast a total of five commericals promoting a 
dance to be held at the Terrace Ballroom on Friday, September 25, 
which featured the appearance of recording artists. Immediately be- 
fore or after four of these commercials, Miller played a recording of 
one of the featured artists, using at sansitory phrase, such as, “And now 
we hear from the Soul Sisters who you'll see Friday, night at the 
Terrace” (stip. 3). This practice was in express violation of section 
4.17(e) of Rollins policy, which provides in part that “Air personnel 
are expressly forbidden to associate any other matter with the spot 
announcement. This means that if a spot announcement concerned an 
event that included the appearance of an artist * * * it would be 
forbidden to play the artist’s records within 2 minutes before or after 
the announcement” (WJNR Ex. 8). Rollins’ policy against tying 
in records with commercials was designed to guard against a “double 
spot”—that is, the record becoming part of the commercial so as to 
extend the logged commercial of 1 minute to perhaps 3 minutes in 
effect (Tr. 6268). 

178. During these same programs, Miller plugged the September 25 
dance on 10 occasions by remarking, for example, “Here is 3. B. King, 
the star you'll see Friday night at the Terrace” and thereafter playing 
the artist’s record. This, too, expressly violated Rollins policy which 
provides that it is forbidden, when playing 2 record, to make any 
reference to an outside event in any way at any time, whether or not a 
echedule of announcements for the event is being carried by the station 
(WNIR Ex. 8, sec. 4.17 (e) ). Following one spot for a dance (Septem- 
per 12—10:32 p.m.),. Miller tied in a record of a featured artist and 
during the play of the record, interspersed such comments as: 
“Newark's favorite.” “Come on Shep,” “Shep and the Limelights,” 
“Saturday Night.” “The Five Flames Lounge,” etc. The total elapsed 
time for the commercial, the record, and the interspersed commentary 
was approximately 3 minutes (stipulation 3). Miller. was never in- 
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structed not to plug or tie-in records and he did not include the play 
ing of the tied-in records in logging the duration of a commercial (T 
1951-54, 1980-81). 


Green's absence from station on October 6, 1964 


179. On October 22, 1962, Crow wrote a memorandum to Mirelson 
with reference to the steps being taken at WNJR “to eliminate some 
of the matters” about which the two men had been speaking since 
Crow's visit to the station on September 27, 1962. In this memorandun 
Crow made the following suggestion (WNJR Ex. 59) : 

(a) To help insure that your announcer on duty between 12 midnight and 
© a.m. does not leave the premixes, it would be wise to have him include an 
announcement of the exact time at the conclusion of his newscasts or station 
breaks, whatever the case may be. 


On the evening of October 5, 1964, the station’s staff announcer on 
duty at WNJR was Charles Green. IIe was scheduled as the staff 
announcer on duty to do the station-break anncuncement and the 
capsule newscast at 11 pam, (Tr, 2510, WNJIR Ex. 150). On that night 
a friend and former classmate visited him at the station until approni- 
mately 9:30 p.m. His friend was to have left the station and be driven 
to New York where she was employed as a switchboard operator, Just 
about the time she was to have departed from the station, she learned 
that the planned ride would not be available. If she attempted to rely 
on local public transportation, she would not be able to reach her job 
on time. Therefore, Green offered to drive her into Newark where 
she could pick up transportation and reach work on time, Green was not 
certain whether he could return to the station by 11 p.m. in time to 
do his scheduled newscast, yet he did not wish the log to indicate that 
another announcer signed the log as doing the newscast since he 
(Green) would have to explain to management why he did not do 
the show.” Therefore, he presigned the program log for 11 o'clock 
(indicating that he was doing the station break and the newseast, and 
would be on duty until 2 a.m.) although he was well aware that he had 
no authority either to leave the station or to presign the log. Green 
anticipated that Danny Stiles, who was to do the “Kit Kat Klub” show 
at 11:01 p.m., would do the station break and also the news in the 
event of his absence. He left the station at 9:40 p.m. which was exactly 
the same time that an FCC inspector was entering to make an official 
visit there. Green did not immediately realize who the inspector was. 
Outside the studio, however, Green saw the official FCC automobile and 
realized the inspector was at the studio. He therefore took his friend 
to the nearest bus line and returned a short time later, although he 
was embarrassed about the prelogging and he therefore stayed out of 
the inspector's way until after the latter had left (Tr. 2509-2518). In 
the meantime, Danny Stiles was already at the station when the inspec- 
tor detected the fact that the logs had’ been presigned and he pointed 
out Green's logging entries to Stiles, Subsequently, Stiles saw Green 


% By reason of the requirement. that the staff announcer who did the show was required 
to keep the log. management could determine from review of the log whether the announcer 
was on duty (Tr, 2513). 
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before 11 o'clock and informed him that the inspector had seen the 
prelogged entries (Tr. 1521, 2476). : ; 

180, Around 10:30 p.m., Green left the station to eat and did not 
return until after 11 p.m. (Tr. 2477). Danny Stiles did the station 
break and the newscast at 11 p.m. and so indicated on the program log 
(Tr. 1821). Stiles corrected the log by crossing out the notations indi- 
cating Green had done the 11 o'clock station break and newseast, and 
by inserting entries on the log reflecting what he had broadcast (WNIT 
Ex. 130). Stiles also called Mirelson the following day and informed 
him of the incident (Tr. 1829). Mirelson made a report on the incident 
to the home office (WNJR Ex. 90). The home office reacted to the 
report of this by directing that Mirelson take steps to prevent a recur- 
rence of any announcer leaving the premises on his own initiative as 
Green had done (WNJR Ex. 91). As a result Mirelson issued strict 
instructions to the nighttime staff announcers that they were never to 
leave the WNJR premises at any time during their shift without 
advance permission of Mirelson or the operations manager, with the 
exception of a dinner break, and Mirelson further arranged the schedule 
of dinner breaks so that the station would never be left uncovered by 
a regular staff announcer (see WNIR Exs. 95, 96, 97, 98). 


CONCLUSIONS 

The ISSUES 

1. This proceeding involves the application of Continental Broad- 
casting, Inc. 2 wholly owned subsidiary of Rollins, Inc.,*° for renewal 
of license of station WNJR (AM) in Newark, N.J. The Commission 
by order released June 10, 1965, designated the application for h paring 
on specified issues to determine: (1) whether the applicant misrepre- 
sented facts to the Commission and/or was lacking in candor in its 
written response of March 16, 1964, to the Commissions notice of 
apparent liability for forfeiture issued January 22, 1964, or in its oral 
statements to the Commission's staff: (2) whether the applicant falsely 
represented that the 139 “contracts” turned over to the Commission's 
staff on April 15, 1964, were in fact the actual documents which the 
applicant allegedly required Celebrity Consultants to file with WNJR 
on behalf of each sponsor who advertised during “Celebrity Time” or 
whether such “contracts” were falsified to conceal or misrepresent the 
actual facts with respect to the relationship which existed between the 
applicant, its employees and Celebrity Consultants: (3) whether the 
principals of the applicant have exercised adequate control or super- 
vision over the operation of WN.JR since the last renewal of its license 
on February 8, 1961: (4) whether the applicant operated its station 
contrary to and/or inconsistent with the sponsorship identification 
provisions of 317 (a)(1) and (c) of the Communications Act and 
sections 73.111 (maintenance of program logs), 73.112 (log entries), 
and 73.119 (sponsor identification) of the Commission’s rules; and (5) 


.,© Rollins, Inc. is a public corporation with its stock being listed on the American 
Stock Exchange. Approximately 67 percent of its voting stock is held by O. Wayne Rollins 
and his family, The Rollins Corp., either by direct ownership or by control of wholly owned 
subsidiaries, operates seven AM stations, three TV stations, and two FM statione at various 
ieee rons in the United States (see par. 7 of findings for the particulars as to Rollins’ 
stations). 
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whether the applicant failed to file agreements regarding the sale of 
time periods to time brokers, in violation of section 1.613(¢) of the 
Commission's rules. The ultimate issues to be resolved are whether “the 
applicant has reflected the necessary qualifications to continue to be the 
licensee of WNJR” and whether a grant of its application would 
serve the public interest, convenience, and necessity. Since, at an early 
stage of this proceeding, the examiner ruled that the Commission's 
designation order herem does not contemplate as an alternative to 
denial of license the imposition of a monetary forfeiture, Continental's 
license for station WNUJR is at stake. It may be noted that in June 1964 
Continental elected to withdraw its opposition to a notice of apparent 
liability for forfeiture issued January 22, 1964, which involved the 
charge of failure of the licensee to file with the Commission time 
brokerage contracts relating to the WNJR program “Celebrity Time.” 
and it paid a $1,000 forfeiture at that time. By agreement of the parties, 
the particular violations asserted in that notice are not encompassed 
by the hearing issues. 


The hearing 


2, The compilation of the record in this renewal of license proceeding 
(inclusive of formal hearing conferences) required a total of 48 days 
of hearing sessions. The official transcript of the hearing runs some- 
what over 6,800 pages. The applicant's exhibits number approximately 
170; those of the Broadeast iSaean total approximately 80. In a con- 
siderable number of instances, individual exhibits are multipaged. By 
way of example, two exhibits of the applicant alone involve 289 
separate documents concerning advertising arrangements for sponsors: 
and another of applicant’s exhibits consists of over 100 pages. Addi- 
tionally, stipulations of the parties, some of them designed to reduce 
the volume of potential exhibits and transcript of testimony, comprise 
some 12 documents. Monitoring reports cover hundreds of commercial 
announcements over several years, and numerous program Jog entries 
during the same period have been covered also. While the issues are 
ostensibly directed to the operations of WNJR between February 1961 
and December 1964, the evidence as introduced covers roughly a span 
of time in the station's affairs running between 1957 and 1965. The 
parties in their respective proposed findings and conclusions, which 
pleadings are indeed voluminous, present opposing viewpoints as to 
the credibility of key witnesses and differ sharply as to the inferences 
to be drawn from various portions of the evidence. As the Broadcast 
Bureau analyzes the record of operation of WNJR by the licensee since 
February 1961, a renewal of the station license must be denied. The 
licensee, on the other hand, asserts that a renewal of its WNJR license 
must be granted. The examiner's conclusions on the hearing issues in 
light of the extensive and complicated record, and the resolution on 
the ultimate renewal question are set forth below. 


Issue 1—Misrepresentation and lack of candor 


3. The record shows that on March 6, 1963, Commission investi- 
gators visited station WNJR in the course of their investigation of 
possible “double billing” practices by the station or persons doing 
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business with it. The manager of the station was asked to produce 
the documents relating to a particular program, “Celebrity Time,” 
and reflecting the contractual arrangements for the advertising. As 
has been found above (par. 70, findings), the manager produced for 
inspection no more than eight of the 147 documents covering arrange- 
ments for commercial announcements with various sponsors which 
were in his possession. This limited group of documents was confined 
to contracts for a number of sponsors which he had obtained from 
the representative of the advertising agency with which the station 
had an overall arrangement for the program. These eight documents 
were in good order and all signed by the station manager. However, 
he deliberately did not bring to the attention of the investigators any 
of the remaining pertinent documents in his possession. Since some 
of the latter were not executed by him, unlike those documents shown 
the investigators, they were not contracts in effect. More important 
perhaps was the further fact that the documents not handed over to 
the investigators contained a variety of names of freelancers who 
were obtaining their own sponsors for “Celebrity Time” and were 
also participating in the program as disk jockeys. There was also 2 
striking lack of uniformity in the suppressed documents which was 
bound to suggest further inquiry to the investigators if seen by them. 
The effect of the manager’s conduct in selecting and handing over 
for inspection the small number of documents the investigators saw was 
to give them a distorted and misleading view of the manner of opera- 
tion of the program from the standpoint of control and time-brokerage 
implications and to misinform them as to the arrangements with 
sponsors for the program in actual practice. Thus, the examiner con- 
cludes that the manager’s action on the occasion in question in not 
making available to the investigators for inspection the entire file 
of the 147 documents for “Celebrity Time” constituted a serious lack 
of candor by an executive employee of the licensee in connection with 
an official Commission investigation. Notwithstanding the inability 
of the investigators to acquaint themselves with the information con- 
tained in the documents they were not afforded the opportunity to 
inspect, it is clear from the record that, with additional information 
the investigators did obtain later from the Rollins’ home office, they 
were nevertheless able to determine that station WNJR had not en- 
gaged in double billing, the immediate question to which their in- 
vestigation at the station had been directed. In this connection it 
must be noted that the WNJR manager, in directing the Commission's 
investigators to the Rollins’ home office in Wilmington for certain 
financial records, at the same time was guilty of a misrepresentation 
in stating these records were not at the station, His behavior bespoke 
ineptitude and was not prompted by any motive to conceal or with- 
hold information from the investigators. In point of fact, the particu- 
lar records were at both locations, and he failed so to state because he 
did not. believe he was authorized to make the copies at the station 
available to the investigators. Under the circumstances, it was oblig- 
atory upon him, as a responsible employee of the licensee of a sta- 
tion, not to indulge in any false statement but rather to inform the 
Commission representatives of his problem candidly and to consult 
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with the home office also, That his deception proved harmless in its 
ee effect affords no excuse for the misrepresentation made by 
iim. 

4. The record reflects that on January 22, 1964, the Commi 
issued to the licensee of WNJR a notice of apparent liability for for- 
feiture. The notice charged in essence that a ‘ommission investigation 
of WNJR had revealed the broadcast by the station for a period prior 
to March 9, 1963, of a program called “Celebrity Time” pursuant to 
time brokerage contracts with an advertising agency, Celebrity Con- 
sultants. It was charged that, copies of the contracts with the time 
broker were not filed by the licensee with the Commission within 30 
davs of execution as required by section 1.613(c) of the rules, As also 
indicated by the record, the licensee filed a response and oppo 
the notice on March 16, 1964, contending in effect that the arrange- 
ment for the “Celebrity Time” program with the agency did not in- 
volve a time brokerage contract. Moreover, the response stated: That 
the agency had been required to enter into individual contracts with 
the station on behalf of each sponsor; that these contracts showed the 
station had dealt with the agency as a regular advertising agency 
which was paid a commission and, therefore, not as a time broker; 
and that the contracts supplied by the agency to the station had been 
examined by the Commission’s staff when it investigated this matter. 
Unquestionably, however, the evidence developed in the hearing shows 
(par. $4, of findings, supra) that the factual representations set forth 
in the sworn response and opposition to the Commission’s notice of 
apparent liability for forfeiture, signed by O. Wayne Rollins as the 
licensee's president and filed with the Commission on March 6, 1964. 
were largely inaccurate. A significant example of the misstatements 
made is contained in the examiner's finding that except in a few in- 
stances the station did not require the advertising agency to enter into 
individual contracts for each sponsor. Inst ead the station obtained 
documents from freelance announcers or prepared documents for free- 
lance announcers on contract forms which were never signed to indicate 
acceptance by the station manager before broadcast of the advertis- 
ing matter concerned. The untrue statements did not, however, con- 
stitute false representations since Rollins was unaware that WNJR had 
not obtained the contracts as represented in the response and believed 
all the assertions made in the response to be true and accurate when he: 
executed the document, and he did not subscribe to the statements 
therein until after first obtaining confirmation by members of his 
home office staff as to their being correct. As was later ascertained, 
both his associates and Rollins were laboring under a misapprehension 
in believing that a few contracts for individual sponsors on the pro- 
gram “Celebrity Time,” which documents Rollins saw before signing 


the response, were typical or representative of the entire file of docu- 
ments in the station manager’s custody at WNJR. Viewed from hind- 
sight, the filing by the licensee of a document containing untrue 
ciatements as to the existence of a complete set of “Celebrity Time” con- 
tracts at the station could have been avoided by performing a 
detailed examination of the nearly 150 documents involved rather 
than relying on the station manager's assertion that three documents 
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submitted to the home office were typical of the entire file. But, as 
Rollins has explained, this precaution did not suggest itself mainly 
because of his confidence in the trustworthiness of the station man- 
ager, a veteran employee at WNJR. Again, one may surmise that the 
station manager would have alerted the home office to the inaccuracies 
in the response if he had seen a copy of this document prior to its 
submission. But, the last is idle conjecture since he remained silent 
even after having been shown the document within a short time after 
it had been filed. A footnote statement in the response (namely, 
fn. 5) as to when the arrangement with the advertising agency 
terminated is at odds with the facts as found by the examiner, It was 
incorrect to assert that the station considered its written contract 
with Celebrity Consultants had terminated by July 1962, and it was 
equally inaccurate to imply that the agreement at least as an oral 
understanding did not continue beyond December 1962. At least with 
respect to the last two matters, a measure of negligence on the part 
of Rollins’ associates prevailed since the two statements should not 
have been made. Since the radio station’s operations manager for 
Rollins had been informed by the WNJR manager of a reduction 
of the weekly guarantee to $200 weekly, the reference to the 

figure in the footnote in question may be ascribed to inadvertence or 
faulty recollection (or perhaps even as 2 considered inconsequentin] 
error) on his part, At any rate, Rollins satisfied himself as to the 
accuracy of the statements in the response, had the document drafted 
by counsel, and only then subscribed to its contents. There is no evi- 
dence that either of the two other Rollins’ home office officials (Crow 
and Lanphear) were aware of the true state of the entire file of 


“Celebrity Time” documents in the station manager's custody, or that 
they knowingly misled Rollins in assuring him of the accuracy of the 
statements in the document he signed. Accordingly, it is concluded that 
neither Rollins nor the other home officials were guilty of any inten- 
tional misrepresentation in connection with the submission of the 
response and opposition to the Commission. 


Issue 2—The spurious documents 


5, The findings of fact reflect that on April 15, 1964, Commission 
investigators visited station WNJR and asked to look at the contracts 
for advertising on the “Celebrity Time” program concerning which 
documents there had been representations made in the licensee's re- 
sponse of March 16, 1964, to the Commission's above-mentioned for- 
feiture notice issued in January 1964. The WNJR station manager 
thereupon produced for inspection some 147 documents as being origi- 
nal contracts which had been executed between the station and the 
advertising agency on behalf of various sponsors on the “Celebrity 
Time” program during the period from July 1962 to March 1963. Only 
eight of these documents (those on the top of the pile and white in 
color) were authentic and original contracts (WNJR Ex. 5, pp. 
140-147) as represented in its response by the licensee. The remainder 
(139 documents on goldenrod colored paper received in evidence as 
WNJR Ex. 5, pp. 1-139) were not acca or original documents which 
were drawn up as contracts for advertising between WNJR and the 
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advertising agency, Celebrity Consultants, Ltd. Instead, these 15¢ 
documents were fabricated or false contracts: they had been prepared 
at the behest of the manager by 2 WNJR salesman who had assisted 
the agency in obtaining advertising for the program in conjunction 
with a number of freelancers who also participated in “Celebrity 
Time” as diskjockeys. The 139 documents were based in part on origi- 
nal documents in the manager's custody (WNJR Ex. 6, pp. 1-143) in- 
sofar as the spurious documents duplicated the information on the 
originals with respect to the names of advertising sponsors, the date 
of the announcement, and length of the announcement. Various other 
items of information in the originals were changed. Moreover, the 
new documents were each signed by the WNJR salesman who inserted 
the supposed signature of a freelancer whose appearance on “Celebrity 
Time” had occurred with the approval of the agency, The WNJIR 
manager did not know the signature of this freelancer was not genu- 
ine, but this is irrelevant since the documents in question were not 
contemporaneously executed with the making of the advertising ar- 
rangements they purported to show and were in no sense advertising 
contracts. The station manager's primary motive in having the new 
documents written up so as to conform with the representation in the 
licensee's response as to the existence of a proper and complete file of 
contracts between WNJR and the advertising agency was to forestall 
censure and perhaps even his discharge by the Rollins’ home oflice if 
they were to learn the truth about the deception he had perpetrated on 
it with respect to “Celebrity Time.” He had concealed from the ofli- 
cials in Wilmington and Wayne Rollins the fact that the WNIT 
station salesman had acted as a commissioned representative of the ad- 
vertising agency in obtaining and supervising the activities of the free- 
lancers on “Celebrity Time.” He had not informed Wilmington oz the 
transformation of the program from a so-called agency show broa 1- 
cast by experienced freelancer announcers provided by the agency into 
a program on which appeared a host of freelancers shepherded by the 
station salesman. Sees he had misled the home office as to the 
nature of the original contract file at the station for the “Celebrity 
Time” program and his assurance to the program quality department 
director, Crow, on this score had resulted in_the misrepresentaticns 
made in the written response filed with the Commission. It must be 
noted at this point that the individual who wrote the 139 bogus docu- 
ments did not prepare them with any expectation that they would be 
shown to Commission representatives. He was given to understand by 
the station manager that the documents were to be employed only if 
the home office wanted to see them, and he did not know that the re- 
sponse filed by the home office had misrepresented the state of the file 
of original “Celebrity Time” documents. 

6. While the WNJR manager had been aware of the possibility 
that the Commission might want to look at the “Celebrity Time” con- 
tracts’ file, he had no knowledge this would actually oceur when he 
directed the preparation of the new documents. As has been stated 
above, the time came when he was requested by Commission represen- 
tatives to produce the contracts file for “Celebrity Time.” There fol- 
lowed then the wholly unexpected development—one he had never 
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anticipated—that the investigators not only inspected but also carried 
the tile of sponsors’ documents away with them. But, even after this 
occurred, Mirelson did not enlighten the two home office officials and 
counsel for Rollins, who were present at the station when the investi- 
gators visited it in April 1964, that the 139 documents were not origi- 
nal documents. In this connection, it should be noted that the record 
warrants no yalid inference any member of the Rollins’ home office 
either knew or suspected the bogus nature of the 139 documents. 
While Lanphear admittedly recognized some of the handwriting on 
the documents, which he looked over for a minute or two as being 
that of Soriano, this circumstance does not prove that Lanphear knew 
more than this since he was told that Soriano, who was frequently at 
the station in the Jate evening, had assisted in obtaining the “Celebrity 
Time" contracts. In sum, the evidence does require the conclusion, in 
response to issue 2, supra, that: (1) the WNJR station manager falsely 
represented to the Commission's staff that the 159 documents turned 
over to them on April 15, 1964, during an investigation of WNJR were 
the actual documents received from Celebrity Consultants; and (2) 
that the 139 documents were falsified by a WNJR salesman, at the di- 
rection of the station manager, in order to conceal the actual facts of the 
relationship which existed in the period July 1962 to March 1963 be- 
tween the applicant, its employees, and Celebrity Consultants. More 
puticularly, the bogus documents were prepared to conceal: the par: 
ticipation of the freelance salesmen announcers on “Celebrity Time” 
and the further fact that contracts between the station and the ad- 
vertising agency were not executed with respect to those sponsors 
obtained by the freelancers: the WNJR sulesman’s activities on behalf 
of the advertising agency in connection with the freelancers who ap- 
peared on the “Celebrity Time” program; and the s ation Manager's 
role in having contributed sums from his own pocket toward reduc- 
tion of the agency's indebtedness to the licensee but without the knowl- 
edge of the Rollins’ home office. 

7. Culpability for the preparation and misuse of the 139 documents 
palmed off on the Commission’s investigators as original “Celebrity 
Time” contracts must be placed on the WNJR manager. However, 
the proper evaluation of his serious misconduct should take into ac- 
count that in the period when he initiated the fa sification of these 
documents and subsequently employed them as related above, he was 
subjected to severe emotional strain and confronted with the press of 
personal problems arising out of the extended terminal illness of his 
mother. Undoubtedly he had to cope with this very trying situation 
while at the same time endeavoring to discharge his manifold duties 
as the manager of a station serving the New York metropolitan area. 
On the grounds of common experience, one cannot ignore the probable 
effects of this distressing situation on the station manager's normal 
exercise of judgment. Indeed, as his own testimony makes clear, he 
immediately equated the anticipated reaction of the home office, in 
the event of its learning of the state of the original “Celebrity Time” 
contracts’ file, with probable dismissal from his job. Moreover, he 
arrived at a curious and irresponsible judgment in deciding to re- 
place the genuine documents, however imperfect they were, with a 
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faked set of “contracts” which in effect were much less faithful to the 
truth than the originals and patently more mischievous in their con- 
sequences—the spurious documents only served to further disadvan- 
tage the licensee before the Commission. With full recognition of the 
personal troubles which beset the WNJR manager when the bogus 
file was made, there nevertheless remains for further consideration, 
from the standpoint of ultimate licensee responsibility, the indis- 
putable facts that the 139 false documents were handed over to the 
Commission by this employee and that this was an act of misrepresen- 
tation which hampered an official investigation into the licensee's op- 
eration of WNJR. 

Issue 5—Time brokerage 

8. Section 1.613(¢) of the rules provides that a licensee shall file 
with the Commission copies of “contracts relating to the sale of broad- 
cast time to ‘time brokers’ for resale” within 30 days of execution 
thereof. The term “time brokers” is not elsewhere defined or mentioned 
in the rules, It was included in the provision in question, when section 
1.613 (c) was adopted by the Commission in 19538, to preclude the appli- 
cation of the filmg requirement therein to “all agreements between 
the station and others concerning the sale of broadcast time.” In the 
matter of amendment of section 1.342 of the Commission’s rules, Docket 
No. 10409, 9 RR 1547, 1553. In adopting the rule in question, the Com- 
mission indicated also that the filing requirement therein “should not 
apply to those contracts between stations and agencies wherein the 
agency names specifically the company whose products will be adver- 
tised” (ibid. at p. 1554). A number of Commission decisions, especially 
pertinent rulings made since January 1965, have served to define what 
a “time broker” is and also to clarify what contracts are considered by 
the Commission to constitute brokerage arrangements within the in- 
tendment of section 1.613(c¢) which must be filed by the station within 
30 days of execution. The tenor of the decisions in question is indicated 
by the quoted language therefrom which is set forth below. 

9. The declared policy of the Rollins’ corporation prohibits its sta- 
tions including WNJR from entering into contracts which constitute 
time brokerage arrangements. As shown by the findings, supra, between 
May 24, 1963, and July 27, 1964, station WNJR entered into five sepa- 
rate contracts with individuals or agencies who were recognized or 
treated by WNJR as advertising agencies. One of these parties, the 
Levy Advertising Agency, was a bona fide advertising concern which 
has been doing business with the licensee of WNJR and the predecessor 
owner of the station for many years. Another entity, “Jay Cee Adver- 
tising,” was created and existed only as a house organ of the Essex 
Records Co., 2 musical records merchandising organization, to take 
advantage of the standard commission arrangement customarily avail- 
able to advertising agencies from the publishing and broadcast media. 
The remaining three parties to the contracts in question were indi- 
viduals (Clint Miller, Joe Craine, and Bernie Witkowski or “Wyte”) 
who dealt with WNJR under the style of an agency in each case (for 
example, “Clint Miller Agency”) and thereby received the benefit of 
the usual advertising agency commission arrangement. Each of the 
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{ive contracts covered a stated broadcast time segment (for example, 
the Levy agency arrangement was for the broadcast period 11 p.m.- 
2a.m., Monday-Saturday) ; each expressed an agreement by the agency 
to purchase announcements for its advertisers in the specified time 
segment “so as to guarantee weekly revenue to WNJR” in a stated 
sum (eg., $306) “produced by a guarantee of a maximum (specified 
number of) announcements in any given week,” except that, there 
would be a specified “maximum” number of “announcements in any 
iven month; each provided that even though the agency did not 
broadeast the specified maximum number of announcements per week, 
nevertheless the weekly guarantee of revenue to the station “shall pre- 
yail”; and each provided too that the agency would not charge its 
advertisers for “station time” in the time segment involved, “in excess 
of the station time charged by WNJR.” Under the various agency 
contracts, the agency party was authorized to retain a 15-percent com- 
mission from the specified weekly guarantee to the station mentioned 
ina particular contract. There was a clause in sach of the five contracts 
reserving in the station the right of approval as to all advertisers and 
al] continuity, including music, to be submitted by the agency, requir- 
ing the continuity to be submitted to the station at least 24 hours in 
advance of broadeast, reserving the right in the station “to place ad- 
vertisers of its own, without consideration to” the agency, in the time 
segment covered by the contract, and authorizing cancellation of the 
ngreement by the Station upon 1 week’s notice. There is no evidence 
that the station actually exercised its right under the five agreements 
to broadcast announcements on behalf of its own sponsors in any of 
the various time periods concerned. 

10. In March 1964. upon the advice of Rollins’ counsel, the home 
office instructed the WNJR manager to supplement the above-described 
“master contracts” with the agencies by individual contracts for each 
sponsor signed by an agency representative. These individual con- 
tracts contained a provision specifying a stated rate per announce- 
ment (e@., $7.50) “subject to discounts earned as per agreement 
with * * * agency.” This provision was construed by the station to 
place upon the agency the responsibility for not charging sponsors 
more for the time period in the aggregate than the weekly guarantee 
stated in the contract, and to require the agency to fashion a “sliding 
scale’ of rates for announcements so as not to exceed this specified 
weekly sum. WNJR had no dealings with the individual sponsors and 
did not know what the actual charges paid by sponsors for announce- 
ments were. The evidence established that the various agencies did 
not always charge the rates specified in the individual contracts and in 
practice sometimes charged more than or less than these amounts. 
One of the so-called agencies (Witkowski) never charged his sponsors 
the specified rate of $9.70 per announcement. Another of the so-called 
agencies (Clint Miller) made “deals” with his sponsors; he charged 
either more or less than the specified rate of $7.50 per announcement in 
each individual contract. In the case of the “Jay Cee Agency,” the rates 
charged varied from sponsor to sponsor. 

11. The individuals or agencies who entered into the aforementioned 
five contracts with WNJR were responsible for: conducting the broad- 
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casts; obtaining the advertising from sponsors; writing the copy; and 
billing and collecting from the individuals to whom they sold spot 
announcements and, in the case of Joe Craine who sold quarter-hour 
and half-hour segments of his program to churches, time segments. 
WNJR in turn received a flat rate for the broadcast time involved 
from the parties to the contracts irrespective of whether or not they 
were successful in realizing enough money from sales to sponsors to 
meet the stipulated weekly guarantee to the station less commission. 
In the case of at least two of the parties, namely, Joe Craine and “Jay 
Cee Advertising,” each incurred deficits at times which were covered 
by their own payments to the station. As a principal for Essex Records 
(of which “Jay Cee” was a house agency) explained, his firm under- 
wrote a substantial portion of the station’s weekly charge for the show. 
A unique arrangement for payment to the station with respect to time 
purchased under one of the five contracts developed in the case of 
Clint Miller when, even after he was obligated to WNJR for weekly 
sums ranging above $320 and as high as $790, he still received as his 
commission only 15 percent of $320, Another individual, Bernie 
Witkowski, usually derived more revenue from the sale of spots than 
the weekly gross amount he was obligated to pay the station. In the 
case of the Levy agency, to generate revenue for its program, the 
agency sold both spots and quarter-hour segments to advertisers, and 
also engaged in per-inquiry advertising for several accounts for which 
it was compensated according to the number of “leads” resulting to a 
sponsor from announcements and not at a fixed rate per spot announce- 
ment broadcast. 

12, The five agency arrangements (the so-called “master cont racts’’) 
diseussed above represented an historical evolution at WNJR from 
earlier oral or written arrangements for the purchase of broadcast time 
entered into by WNJR with Celebrity Consultants, Ltd., Clint Miller, 
Levy Advertising, Joe Craine, and Jay Cee Advertising. From the 
station’s standpoint, the weekly guaranteed revenue figure under a 
particular contract, was determined on the basis of the overall amount 
of revenue the station could expect to derive from the sale of time by 
it to various sponsors on the basis of the available advertising time in a 
given program time segment. Neither the operational executive for the 
Rollins’ radio stations (Lanphear), nor the director of quality control 
at the home office (Crow), considered the master contracts to be time 
brokerage arrangements or violative of Rollins’ policy. Wayne Rollins 
was not personally aware of the contractual arrangements for the five 
shows which the above-described master contracts covered, It was the 
view and advice of communications counsel for Rollins that none of 
these arrangements involved time brokerage contracts within the pur- 
view of section 1.613(c) of the rules. Accordingly, none of the five 
contracts in question were filed with the Commission within 30 days of 
execution. The significance of these arrangements to the operation of 
WNZJR is scen from the fact that the station realized revenue under 
them totalling approximately $85,000 annually. 

13. Commission decisions make it clear that WNJR’s arrangements 
with Miller, Wyte, Craine, Levy Advertising Agency, and Jay Cee 
(which is Essex Records) were all time brokerage arrangements within 
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the purview of section 1.613(c) of the rules and hence required to be 
filed with the Commission. Zn the matter of liability of United Broad- 
casting Co. of New York, Inc., licensce of station WBNX, New York, 
N.Y... FCC 65-52, released January 21, 1965, the Commission, in con- 
sidering whether certain agreements were brokerage arrangements, 
stated as follows: 


‘A. time broker is simply one who buys time and then resells it to others. 
The time is the broker's to do with as he wishes and the r ix entirely the 
broker's since, if he cannot resell the time, he still is responsible for payment 
to the station of the agreed sum. Normally the broker has the entire re- 
sponsibility for collection of money from the advertisers to whom he sells. 
In our opinion the contracts between the licensee and the individuals who 
brondeast the three foreign language shows in question reveal that these 
persons were time brokers, Each paid a certain sum weekly for the time in- 
volved, each used the time for presentation of programs prepared solely by 
him and each sought to make a profit by selling, receiving payment for and 
broadcasting commercial announcements for others, See Metropolitan Broad- 
casting Corp., 8 FCC 557, The fact that the licensee appeared to retain (by 
contract) some vestiges of control over content of the programs is not con- 
trolling. Metropolitan Broadcasting, supra. It is of course, the licensee's 
obligation to retain control over program content at all times, 

Nor are we impressed by the other portions of the contract which tend to 
give the appearance of an employer-employee relationship between station 
and the time broker, A broker does not become an employee by 2 mere re 
tion of words. We are convinced that few if any of the essen elements of 
any employer-employee arrangement existed between the station and the 
individuals broadcasting the three foreign-language programs, The contract 
appears to be nothing more than an attempt, through manipulation of words, 
to avoid the requirements of former section 1.342(c). 


14. In liability of WGOK, Inc.,2 FCC 2d 245, 6 R.R, 2d 441, released 
October 29, 1965, the Commission was confronted with the question 
as to whether the practices of certain singing groups which broadcast 
over a station fell within the definition of time brokers as that term 
is used in section 1.613(c). It appears that the groups referred to in 
the WGOK matter were all composed of amateur singers who per- 
formed on weekends and Sundays as a hobby. These singing groups 
purchased the air time from the station not only for the air exposure 
but also to gain increased prestige and personal-appearance bookings. 
The method of payment for the air time varied but a substantial num- 
ber of the groups paid the station a flat fee and resold a portion of 
their time to various advertisers. If 2 group of singers could not resell 
sufficient time to defray the cost of broadcast, the singers were required 
to make up the deficit out of their own pockets. In rejecting the licen- 
see's contention that time brokerage is confined only to those instances 
where the broker expects to make a profit the Commission stated, in 
pertinent part (at p. 246) : 

6. In our opinion, the practices followed by WGOK fall squarely within 
the Commission’s prior definitions of timebrokers. That the brokers might 
not always realize a direct profit from the resale of time does not alter our 
conclusion. The musical groups buy the time and resell it to others. Moreover. 
although the licensee alleges that it maintains complete control of the time 
brokered, such argument is of no decisional importance since it is the 
licensee’s obligation to retain control over program content at all times. 
See United Broadcasting Co., of New York, Inc., supra. 

7. In its response the licensee has advanced a number of arguments in 
mitigation, including the contentions that the licensee acted upon advice of 


15 F.C.C. 2d 


Continental Broadcasting, Inc. 929 


counsel and that many other licensees are in violation of section 1.613(¢) 
of the rules because of practices similar to those of WGOK. However, re- 
sponsibility for compliance with the communications act and our rules rests 
upon each licensee. 


15. The applicant here contends that Miller, Witkowski, Craine, 
Levy Advertising, and Jay Cee (Essex Records) were not time bro- 
kers but rather advertising agencies. It further contends that the agen- 
cies did not buy and resell time but rather purchased time on behalf 
of advertising sponsors. Moreover, the applicant relies on various pro- 
visions in the overall master contracts and the so-called individual 
contracts in endeavoring to sustain its claim that the various arrange- 
ments involved fall outside the realm of time brokerage. These and 
other contentions of the applicant cannot prevail when measured 
against the applicable principles enunciated by the Commission in the 
decisions on time brokerage cited above. -\s the Commission noted in 
elect in United Broadcasting Co. of New York, Inc. supra, one who 
enters into an arrangement to pay a station a certain sum weekly for 
the time involved, who uses the time for the presentation of programs 
»yrepared solely by him, who seeks to make a profit by selling, receiving 
payment. for and broadcasting commercial announcements for others, 
and is still responsible for payment to the station of the agreed sum 
if he cannot resell the time—he is a time broker. In the present case, 
the individuals and entities concerned did not deal with WNJR as 
agents buying time for others but as principals who initially pur- 
chased the time themselves. This is crystal clear from the fact that 
each party to an agreement with the station assumed the obligation to 
pay WNJR_a fixed sum of money for a specific period of broadcast 
time and this obligation prevailed without reference to the extent of 
sponsorship that was actually obtained. The reference in each master 
contract to a “guarantee” of weekly revenue and the retention of a 
15-percent commission based on the guarantee figure were illusory 
features of the arrangement from the standpoint of creating an agency 
“ther than 2 time broker relationship. For, under a true agency ar- 
rangement, the commission would have applied equally to any excess 
revenue collected over the minimum guarantec. Secondly, the assump- 
tion of 2 fixed weekly obligation to the station by the so-called agency 
is wholly incompatible with the concept of an advertising agency in 
the accepted sense. In this connection, it is significant that WNIR 
never looked to any individual sponsor to pay it for advertising. and 
there is not 2 scintilla of evidence that the station regarded an individ- 
ual sponsor as being obligated to it. Indeed, the specific rates stated 
in the so-called individual contracts were demonstrably fictitious in 
view of the testimony of Miller, C ‘ine, Witkowski, and Ladell (of 
Jay Cee) that such rates were not observed by them. The circumstance 
that WNIR recognized the parties to the five contracts as agencies or 
even identified them as agencies in contracts did not, as the Commis- 
sion emphasized in United Broadcasting Co., with regard to an as- 
serted employer-employee relationship there, make them something 
other than time brokers. In the Commission’s words, “A broker does 
not become an (agency) by a mere recitation of words.” Furthermore, 
maintenance of control by the station over program content “is of no 
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decisional importance since it is the licensee’s obligation to retain 
control over program content at all times.” (Ibid.) Similarly, it is of 
no moment to the determination on the time brokerage question here 
that the licensee acted upon the advice of counsel in not regarding the 
arrangements under consideration herein as time brokerage. See, 
WGORK, Inc., supra. Thus, the conclusion is inescapable that the li- 
censee entered into five time brokerage contracts between May 1963 
and March 1964. Moreover, the licensee wilfully and repeatedly vio- 
lated section 1.316(c) of the rules by failing to file each of these con- 
tracts with the Commission within 30 days of its execution. It is not 
amiss to point out, as the Broadcast Bureau has done, that the intro- 
duction of time brokerage into the WNJR operation much before 1963, 
although not within the ambit of the violations of section 1.613 (c) 
charged against the licensee in this proceeding, sowed the seeds for 
the difficulties which plagued the station as the result of the operation 
of the “Celebrity Time” program under such an arrangement, Indeed, 
had WNJR not engaged in time brokerage arrangements, there might 
well never have been a forfeiture proceeding or the instant renewal 
proceeding against the licensee. As the present case so well illustrates, 
while there is no illegality in time brokerage per se under the Com- 
mission’s rules, 2 licensee which enters into a time brokerage arrange- 
ment should reckon the possible undesirable consequences from the 
standpoint of maintenance of the proper control over its station's 
affairs. In light of the ruling herein that the five contracts were time 
brokerage arrangements, it also follows that the similar agreements 
with Celebrity Consultants, Ltd., for the “Celebrity Time” program 
were of the same character. 


Issue 4—Logging and sponsorship identification violations 


A. Failure to properly maintain program logs 


16. Sections 73.111 and 73.112 of the Commission’s rules require in 
essence that broadeast stations shall maintain accurate program logs 
in such detail that the data required for the particular class of station 
concerned is readily available. During the licensee period under con- 
sideration, the Rollins’ home office was repeatedly made aware that 
accurate program logs were not being maintained by WNJR. This 
knowledge was acquired as a result of the periodic monitors made on 
the station's broadeasts and Crow's examination of WNJR_ program 
logs. The findings demonstrate: numerous instances where the length 
of commercials were incorrectly reported in the WNJR program logs 
(pars. 146, 148, 149, 150, 152, 154, 156, 166, 168, 171, and 175); in- 
stances where commercial announcements were not logged (pars, 146, 
152, 154, 157, 159, and 175): instances where announcements were 
logged at times other than the actual time of broadcast. (pars. 157, 
175) : and instances (two) where the logs contained a forged signature 
in the operator's column (par. 120), The aforementioned logging in- 


* The examiner does not construe the arrangements entered into by Sorfano with the 
freelancers on “Celebrity Time” as constituting additional time brokerage contracts made 
by WNIR since Soriano was dealing with them on behalf of Celebrity Consultants, Ltd.. 
who had existing contracts with the station, either written or oral, at all times. The fact 
that Soriano collected funds from the freelaneers which he turned over to the WNIR 
manager did not make the station a party to any time brokerage agreement with them 
since the agency head, King, authorized this procedure by Soriano. 


15 F.C.C. 2d 


Continental Broadcasting, Inc. 231 


fractions were committed between August 1961 and December 1964 
and require the conclusion that the licensee repeatedly failed to comply 
with the provisions of sections 73.113 and 73.112 of the rules due to the 
failure of WNJR to properly maintain program logs as described 
above. 

17. Moreover, the findings show (pars. 187-138) that no logs at 
all were maintained for a substantial number of the “Celebrity Time” 
broadcasts. As early as December 1961, the Rollins’ home office became 
aware that for over one-half hour the log had not been maintained for 
“Celebrity Time” on the date of November 30, 1961. Despite the man- 
ager’s assurance that the log for the program would be maintained, 
for the succeeding 9-month period the program log was not maint ained 
during the “Celebrity Time” segment on 64 days, for 28 percent of 
the broadcasts. Additionally, during the same period, on the logs 
for 45 percent of the “Celebrity Time” broadcasts no elapsed time was 
shown for one or more commercial announcements per program. Fur- 
thermore, the logs were not maintained contemporaneously with the 
broadcast during the period in question for about the same percentage 
of time as last mentioned. Even after the announcer to whom these 
logging derelictions were attributable was no longer responsible for 
logging duties at WNJR, there were several occasions in the succeeding 
sj;onth when no contemporaneous log of the commercial announce- 
ments broadcast on “Celebrity Time” was maintained (par. 139). 
The logging deficiencies detailed above constituted further violations 
of sections 73.111 and 73.112 of the rules. 

B. Failure to make proper sponsorship identification 

18. Section 317(a)(1) of the Communications Act of 1954, as 
amended, provides, in pertinent part, as follows: 

All matter broadcast by any radio station for which any money, service, 
or other valuable consideration is directly or indirectly paid, or promised 
to or charged or accepted by, the station so broadcasting from any person 


shall at the time the same is so broadcast be announced as paid for or fur- 
nished, as the case may be, by such person spa 


The Commission has expressed the rationale underlying the enact- 
ment of the above equated statutory provision requiring sponsorship 
identification as follows (28 F.R. 4782) : 


With the development of broadcast service along private commercial 
lines, meaningful government regulation of the various broadcast media has 
from an early date embraced the principle that listeners are entitled to 
know by whom they are being persuaded.” 


19. To implement the statutory policy, the Commission has adopted 
section 73.119 (a) and (b) of the rules which read as follows: 


(a) When a standard broadcast station transmits any matter for which 
money, services, or other consideration is either directly or indirectly paid 
or promised to, or charged or received by, such station, the station shall 
broadcast an announcement that such matter is sponsored, paid for, or fur- 
nished, either in whole or in part, and by whom or on whose behalf such 
consideration was supplied * * * 


¢2-This statement appears in connection with the Commission's release of 26 illustrative 
interpretations with respect to the applicability of the sponsorship indentification rules 
(28 F.R. 4732 et seq.). 
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(b) The licensee of each standard broadcast station shall exercise rea- 
sonable diligence to obtain from its employees, and from other persons 
with whom it deals directly in connection with any program matter for 
broadcast, information to enable such licensee to make the announcement 
required by this section. 

20, As noted in the findings (par. 35), some of the freelancers who 
appeared on “Celebrity Time” were in fact paying for all or part 
of the sums charged for their segments of broadcast time from their 
own pockets. But in these cases no announcement was made by the sta- 
tion to identify the individual who bore the burden of the deficit 
incurred for his time segment as a sponsor on the program. The Broad- 
cast Bureau asserts WNJR was required by section 317(2) (1) of the 
communications act. to announce that the freelancers who contributed 
toward payment of program time were sponsors. The Bureau's posi- 
tion apparently rests on its interpretation of the statutory provisions 
and regulation quoted above since no Commission decision or other 
source of construction has been cited by way of authoritative prece- 
dent. Viewing the question then as one of first impression, the examiner 
has great difficulty with adopting the Bureau’s interpretation of sec- 
tion 317 (a) (1) of the act as applied to the payments made by free- 
lancers toward all or a portion of the station’s charge for program 
time. Unquestionably, there was payment made indirectly to the sta- 
tion by various freelancers in connection with their appearances as 
announcers for “Celebrity Time” programs, However, the payment 
was not made for matter broadcast by WNJR (e.g. commercial an- 
nouncements or the playing of some particular records in which there 
was 2 promotional interest). At most, the freelancers were interested 
in obtaining personal exposure on the air. Bearing in mind both the 
purpose of the enactment of section 317(a) (1) and considering its 
phraseology, the mere appearance and participation in diskjockey type 
programs by the freelancers do not in the examiner's view constitute 
the broadcast of “matter” which comes within the scope of the spon- 
sorship identification provisions of the act and section 73.113(a) of 
the rules. Resort to the official interpretations of the pertinent statu- 
tory provisions and regulations (28 F.R. 4732) bolster this conelu- 
sion. Thus. it is stated in footnote 3 to the interpretations (28 F.R. 
4733) that if there is payment to the broadcasting station for the ex- 
posure of service or property, 2 sponsorship identification announce- 
ment. is required. Also, interpretation 20 (ibid.) indicates no such 
announcement is required where a well-known performer appears 
as a guest artist on a program at union scale becanse the performer 
likes the show, although the performer normally commands a much 
higher fee. Obviously, 2 performer appearing on any show is not 
wholly disinterested in the incidental benefit to be derived from ex- 
posure to a listening audience. The examiner concludes, from con- 
sideration of both the language of the sections of the act and rules on 
which the Bureau relies, that the appearances of freelancers on “Celeb- 
rity Time” programs under circumstances involving contribution by 
them, either in whole or in part, toward payment of the program 
time charge made by WNJR did not require sponsorship identification 
announcements by the station, and that no violations of the pertinent 
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provisions of the act or rules resulted from failure to broadcast any 
such announcements.“ 

21. It has been further found that the parties to three different time 
brokerage arrangements with WNJR on some occasions also did not 
receive suflicient revenue from sponsors to cover the station’s charge 
for program time (pars. 119, 127, and 129). When this happened, they 
too took care of the deficits incurred under their contracts with WNJIR 
by making the required payments to meet their total weekly contractual 
obligations from their own pockets. In the case of Joe Craine, since 
the only benefit he derived from his broadcasts over WNJR when he 
personally contributed toward payment of program time was his expo- 
sure as an announcer, no sponsorship identification announcement by 
WNJR was required for the reasons indicated in the preceding para- 
graph herein. Similarly, in the case of the Levy Advertising Agency, 
under the examiner's construction of the sponsorship identification 
provisions of section 317 (2) (1) of the act and section 73.119 (a) of the 
rules, no sponsorship identification of Levy was required on those 
programs where this agency paid for a portion of the program time: 
no “matter” within the meaning of this term as employed in the act 
and rules was broadeast by WNJR on behalf of Levy. Here again, 
it may be added that it does not appear WN. Rw: are Levy was 
underwriting a portion of the particular programs when this took 
place. Finally, in the case of Jay Cee Advertising (Essex Records), 
the examiner concludes that sponsorship identification of Essex Rec- 
ords by WNJR was required for those programs the charge for which 
was sustained in part by Essex, For Essex underwrote these broadcasts 
in order to promote the sale of records and supplied records of its own 
selection to be played on the air. Hence, Essex was in effect: paying 
WNJR to broadcast records in the sale of which it was interested as 
a distributor, This situation was one in which, under the illustrative 
interpretations (i.e., interpretations 1 and 2, 28 F.R. 4733) issued by 
the Commission, Essex Records should have been identified on the air 
as 2 sponsor of the programs conceived. In fact, the record reflects 
(par. 128 of findings) that WNJR explicitly recognized the sponsor- 
ship role of Essex Records in the programs broadcast under the Jay Cee 
Agency contract with WNJR at least until July 1964, and made 
announcements thereof. However, it has also been found that upon 
instructions from Crow to the WNJR manager given in July 1964, the 
sponsorship identification was discontinued and a 5-second “disclaimer 
announcement” indicating only that the records heard had been fur- 
nished by Essex Records was made at the end of the broadcast. Since 
Crow, after having discussed the situation with the WNJR manager, 
was still unaware of the financial participation of Essex in its pro- 
grams, any violations committed by reason of the omissions of the 
sponsorship identification announcements were patently unintentional. 
The further fact that 2 different announcement continued to be made— 


63 An additional consideration against holding that sponsorship identification of con- 
tributing freelancers appearing on “Celebrity Time” was required is that WNJR did not 
know to what extent, if any, these individuals were personally paying to appear on the 
air since their arrangements to participate in the program were made in effect with the 
Celebrity Consultants’ agency which Mr. Soriano, a station salesman, represented. WNJIR 
took no part in financial dealings with these freelancers and any payments made by them 
to Soriano or left with a station employee were credited to Celebrity Consultants. 
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ore at the end of each program identifying Essex as the source of the 
records played thereon, affords an additional reason for concluding 
that the violations of section 317(a) (1) of the act were inadvertent. 
The examiner concludes, moreover, that the discontinuance of the 
Essex sponsorship identification also did not involve a violation of 
section 73.119(b) of the rules which required licensee to exercise 
“reasonable diligence” to obtain either from its employees or Essex 
Records information that would have enabled it to continue to make 
the sponsorship identification of Essex. Since there were also other 
sponsors for the show, it cannot be found that Crow’s directions to the 
station manager, based on Crow's discussion of the matter with him, 
resulted from the failure of Crow to exercise “due diligence” under 
the circumstances. Accordingly, the record does not warrant a holding 
that the licensee violated section 73.119(b) of the rules with regard to 
the “Mr. Blues Show” programs broadcast under the contract with 
Juv Cee (Essex Records). 

22. The Burean has also argued that the licensee violated the spon- 
sorship identification requirements even in those cases where it does 
not appear that a freelancer personally paid a portion of the charges 
for broadcasting his shows. It is trne that the examiner has held Clint 
Miller and Bernie Witkowski (Wyte) entered into time-brokerage 
arrangements with WNJR and purchased broadeast time as time 
brokers from the station. But this conclusion does not per se call for a 
further conclusion that they should have been announced as being 
sponsors of their programs. Indeed, the examiner perceives no basis 
in the provisions of section 317 (2) (1) of the act or of section 73.119 
of the rules for concluding, as urged by the Burean, that the fact that 
Miller and Wyte were making payments to the station for the broad- 
“ast time afforded by WNJR for their programs in and of itself 
required an announcement thereof. Accordingly, it follows that there 
was no violation committed by WNJR in failing to make any such 
announcement in the case of the Miller and Wyte programs. 


Issue 3—Adequacy of control exercised over WNIR by principals of 
Ticensee 


25, In Eleven Ten Broadcasting Corp. 32 FCC 706 (1962), the Com- 
mission stated (at p. 708) : “Only by holding a licensee responsible for 
the operation and management of a station, and only by insistence 
that the reins be held by the licensee, can there be reasonable assurance 
of responsible station operation and management.” Moreover, as has 
been observed by the Review Board in Vhe Prattville Broadcasting 
Company, 4 FCC 24 555 (1966) : “The degree of responsibility imposed 
and the standard of conduct required by the Commission are the same 
for all licensees, irrespective of their form or the relative size of their 
operations.” We turn now to the question of whether the principals 
of the corporate licensee exercised adequate control or supervision over 
the operation of WNJR in a manner consistent. with the licensee's 
responsibility during the most recent license period dating from 
February 1961. 

24. It is beyond dispute that the corporate licensee instituted and 
maintained a variety of control measures in the effort to insure com- 
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pliance by WNJR with Commission regulations and enunciated 
policies of the licensee. Wayne Rollins, the licensee’s president, pri- 
marily relied on Lanphear, vice president in charge of radio stations 
operations for the Rollins’ organization, and Crow, director of quality 
control for the Rollins’ stations, to achieve the desired objective of 
proper operation by WNJR. Both Lanphear and Crow had back- 
grounds of experience in the radio broadcasting field. It is particularly 
noteworthy that Lanphear, who was appointed the operational head 
for the Rollins’ AM stations in 1960, had himself previously served 
as the station manager of WNJR from the time of its acquisition by 
Rollins in 1953. Moreover, it was Lanphear who first hired and later 
recommended the managerial appointment of the individual who suc- 
ceeded him as general manager at WNJR and held this position from 
1960 until the end of 1964. 

25. In May 1961 Wayne Rollins created a quality control depart- 
ment under the directorship of Crow. Crow was given specific respon- 
sibility for supervising program content of the Rollins’ stations" broad- 
casts and for insuring adherence to Commission rules and Rollins” 
station policies by the Rollins’ family of stations. Crow was instructed 

Wayne Rollins to devote the major portion of his time to super- 
sing program content of the stations, At Wayne Rollins’ direction, 
Crow prepared an operating manual covering all facets of station 
operation in great detail and setting forth the Rollins’ policies and 
standards of operation as well as pertinent Commission regulations 
and policies. This voluminous Sixties: for the conduct of station 


affairs (WNJIR Ex. § in the record) was distributed to all station 
managers in September 1961, and was thereafter updated by the 


issuance of revisions from time to time (WNJR Ex. 9). The Rollins” 
stations were also supplied by Crow with selected FCC public notices 
and FTC alerts, together with his explanatory memorandums, when 
he considered them necessary for the stations to have. 

26. More direct control measures utilized by Crow were : the periodic 
monitoring of station broadcasts by a person not employed within the 
Rollins’ organization and conducted without advance knowledge to the 
stations; comparison by Crow of the data compiled by the monitoring 
person with the program logs for the station: the reporting by Crow 
to the station managers of discrepancies disclosed by the foregoing 
procedures and investigation and reply reports to Crow (explanations 
of discrepancies and any corrective action proposed) by the station 
managers. Between February 1961 and October 1964, some 22 monitors 
of WNJR including, inter alia, recording the beginning and ending 
times of commercial announcements and the names of sponsors, each 
monitor usually involving a 16-hour composite period spread over 3 
days, were conducted. In addition to this continuing monitoring pro- 
gram, Crow also personally conducted occasional “operations audits” 
of WNJR“ involving taping of programing, examination of logs 
and contract files, and other inspection procedures applied to the 
station’s operations. In addition to the above measures, to forestall 


«The record shows that three such audits were conducted by Crow between September 
iareien ane December 1964. On at least two of the audits he was accompanied by the Rollins’ 
controller, 
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“payola” at WNJR, a periodic monitor of music selections was con- 
ducted and monthly payola affidavits from staff air personnel were re- 
quired. The record indicates further that Rollins and Lanphear 
received copies of the reports on the monitoring results and of followup 
memorandums and other correspondence containing instructions sent 
by Crow to the WNJR manager, and that Rollins received copies of 
reply memorandums to Crow from the station manager. The opera- 
tional head for radio stations, Lanphear, made periodic visits to confer 
with the WNJR station manager and also kept in touch with him by 
telephone. Occasionally, Wayne Rollins, himself, called the WNJR 
manager on some particular matter of concern to Rollins. Since Rollins 
had his office in the Wilmington headquarters close by Crow and 
Lanphear’s quarters, they were readily acces sible to him for consulta- 
tion on station problems when desired. 

27. The continuing monitoring and operations audit procedures 
employed by the licensee with respect to WNJR as control devices 
served to disclose the numerous logging violations committed by way 
of inaccurate reporting of the times consumed by announcements and 
the failure to report certain spots, and also the many infractions of 
licensee's policy of generally keeping commercial announcements with- 
in GO seconds each. Armed with the knowledge secured by these means, 
Crow was unceasing in his efforts to correct these discrepancies. After 
a while, the constant prodding of the station manger who in turn 
resorted to various aids (e.g. 2 stopwatch for announcers and taping 
of some announcements) eventually resulted in a significant diminu- 
tion of the inaccurate logging and excessive length of spots, Later, 
however. the situation showed a turn for the worse, at which point the 
manager was demoted. It is indeed ironic that the licensee's instruments 
of control produced the main body of solid and irrefutable evidence 
in the hearing as to the logging violations and lengthy spots as well 
as various other infractions of licensee policies (to give but one example 
of the last mentioned: triple spotting, or the broadcast of three com- 
mercial spots in a row). It was in the course of Crow’s operations 
audits of WNJR too that the Rollins’ home office first learned that 
there were persons broadcasting over WNJR whom Crow judged to be 
“rank amateurs’—a matter offensive to Rollins’ policy (par. 157, 
supra), and that there was a well-established practice of broadcasting 
several repeats of previous shows including the repeat of a 3-hour 
nighttime program in the same week—practices which the Rollins’ 
home office never authorized and would not countenance except to a 
limited extent. (pars. 172-173, supra). Since there is no claim made as 
to any “payola” violations by WNJR, it must be inferred that the 
preventive and monitoring measures in this area were effective. 

28. The above-described control and supervisory activities of those 
in the Rollins’ home office did not: suffice to prevent serious violations 
of Commission rules and Rollins’ policies as well as misconduct by 
station employees which reflect adversely upon the renewal applicant. 
Thus. it has been found that on the “Celebrity Time” program there 
were 64 days between January 1 and September 25, 1962, when the 
WNJR program log was not maintained. Moreover. during this same 
period, there were numerous instances when no elapsed time for a 
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commercial announcement on “Celebrity Time” was shown but only 
the beginning time thereof. This particular logging violation was 
committed on 103 of the “Celebrity T ime” programs. Further, be- 
tween January 1962 and March 1965, there were many occasions when 
2 contemporaneous program log for the “Celebrity Time” program 
was not maintained. In 1964 it was ascertained through a WNJR 
station audit that the program log entries for repeat programs did 
not contain the word “tape” as required to indicate the fact of re- 
broadcast. For these same programs, the staff announcers on duty 
when there were repeat broadcasts failed to time the announcements 
as the tape progressed and merely copied the times shown for them 
on the log in connection with the original broadcast. This practice 
resulted in violations of the Commission’s logging rules since it failed 
to reflect. just when the announcements were delivered on the replay 
broadcasts. Such disregard for the requirement of accuracy in logging 
evinced an attitude of sheer indifference to the logging rules. Similar 
irresponsibility with respect to logging requirements under the rules 
is found in the act of a WNJR staff announcer who, in October 1964, 
prelogged entries in the program log one evening when he found it 
necessary to leave the st ation temporarily. The prelogged entries were 
detected the same evening by a Commission inspector who visited 
the station, and violations of the rules were narrowly averted when 
another announcer on the premises made the proper log entries in 
the absence of the staff announcer and crossed out the earlier entries 
of his colleague. 


29. As has been found, the WNJR manager received a copy of the 


instructions sent by the quality control director to all Rollins’ station 


heads directing that a separate contract for advertising be obtained 
with respect to each sponsor. The required contract could be signed 
either by a sponsor or by an agency in the sponsor's behalf and ac- 
ceptance thereof was to be made by the station manager's signing it. 
The instructions of the home office were not followed in the case of 
most sponsors on the “Celebrity Time” program. The freelancers who 
obtained their own sponsors for the “Celebrity Time” show were per- 
mitted to submit contract forms written up in a bewildering variety 
of ways, and none of these documents were signed by the station 
manager to indicate acceptance of the advertising for broadcast until 
long after they had been turned in to the station. Thus, the docu- 
ments were not contracts but at best. memorandums of arrangements 
for advertising with sponsors. Moreover, the lack of uniformity and 
the improper manner of preparation in a good many instances sub- 
sequently led the WNJR manager to withhold the documents from 
Commission investigators and to have them redone at a still later 
time without the knowledge of the Rollins’ home office. In addition, 
the manager represented to the home office that he had a complete 
file of contracts for “Celebrity Time,” each in proper form as in- 
structed, and Wayne Rollins in turn so represented to the Commission 
in a pleading filed in opposition to a proposed forfeiture. At no time, 
however, was there any reasonably careful inspection of the “Celebrity 
Time” documents file made by the home office to ascertain if WNJR 
was obtaining contracts for “Celebrity Time” in the form required 
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under the home office instructions. In September 1962 the quality 
control director was shown some of the documents for the so-called 
agency shows which the Rollins controller had found were “not com- 
plete and accurate.” There is no evidence to establish that such docu- 
ments were part of the “Celebrity Time” file. In any event, if Crow 
had made a review of the entire “Celebrity Time” file at that time, 
the variety of information in the documents representing advertising 
obtained by the freelancers and the pronounced difference in appear- 
ance between them and the eight contracts in proper form obtained 
by the station manager from the Celebrity Consultants agency head 
would immediately have signaled to him that the home office instruc- 
tions had not been followed. Certainly he could not have failed to 
see too that the WNJR manager’s signature did not appear on a single 
contract form. So far as appears from the record, the Rollins’ home 
office did not examine the “Celebrity Time” contracts file for any 
purpose after September 1962. In the case of documents representing 
advertising arrangements for sponsors on the Clint Miller, Witkowski, 
and Jay Cee Agency shows, the WNJR station manager similarly 
failed to sign the documents turned in to the station so as to indicate 
WNJR’s acceptance of the advertising. Hence, those documents also 
were not contracts, as contemplated by the Rollins’ home office in its 
instructions. 

30. A number of violations of Rollins’ station operating policies 
were disclosed through the monitoring of WNJR by Commission 
personnel in the fall of 1964. Specifically on the Clint Miller programs 
of September 12, 22, and 23, there were four infractions by Miller 
of the Rollins’ policy which in effect prohibited the playing of records 
in association with spot announcements referring to the appearance 
of artists whose records were being broadcast on the program. It was 
also revealed by the Commission monitoring conducted on the same 
three dates that on 10 occasions Miller violated the Rollins’ policy 
prohibiting reference to outside events when playing a record. The 
record also reflects at least one known instance on the “Celebrity 
Time” program when a freelancer made an unpaid announcement 
concerning an appearance of another freelancer’s band at a dance, 
and another freelancer, at the suggestion of this bandleader played 
one of his records as a program ending theme. It appears moreover 
that while the station had a policy of broadcasting a certain type 
of music, which the staff announcers were required to observe in 
playing records on their programs, several of the freelancers on 
“Celebrity Time” were permitted to play whatever style of music 
they preferred. 

31. The listening public was not assured of a desirable broadcast 
service from several aspects of the manner of operation of WNJR 
in the period under consideration. It has been shown that the changing 
parade of freelancers who appeared on “Celebrity Time” were not 
auditioned prior to their initial broadcasts and most of them pos- 
sessed little or no previous broadcast experience. As was to be expected, 
the procession of neophytes was not calculated to provide the level 
of competence Rollins expected from its announcers and so the per- 
formances of at least two of them while on the air elicited from the 
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Rollins’ quality control director the dubious distinction of “rank 
amateurs.” admittedly not a classification of erformer acceptable 
under the Rollins’ policy. It further appears that there were times 
when advertising copy was broadcast over WNJR on “Celebrity 
Time” programs which was not first examined by the staff announcer 
on duty to insure the material was in keeping with station policies 
on commercial content broadcast. Also, the inclusion of many com- 
mercial announcements of excessive length contrary to the station’s 
own policy necessarily detracted from the entertainment value of 
programs on the station’s schedule generally. Finally, the nadir in 
programing service emanating from WNJR appears to have been 
reached when the identical half-hour program was broadcast five 
evenings in the same week. It is questionable whether the service pro- 
vided by the station was much better when 3-hour programs broadcast 
on Wednesday and Thursday were again repeated on tape on Friday 
and Saturday of the same week. Moreover, despite an understanding 
between the station manager and the announcer on the program not 
to repeat such a program more than one time, a particular 3-hour 
program was not only rebroadcast on November 25, 1964, but also 
repeated on November 26 and 28, and December 1. 

32. The extensive catalogue of violations of Commission's rules 
and of the licensee’s own rules, directives and standards in connection 
with the operation of station WNJR unfolded above and which events 
occurred during the period 1961-64 permit of but one conclusion. 
Notwithstanding those measures of control and supervision over the 
station’s operations which were applied by the licensee, the unsatis- 
factory record of performance by the station as manifested in the 
derelictions shown in the way of misconduct of employees, the nu- 
merous violations of Commission’s rules and the various transgres- 
sions of Rollins’ policies require a finding that the licensee's principals 
did not exercise adequate control or supervision over the station in 
A manner consistent with the licensee's responsibility during the 
period under consideration herein. It is not enough that a licensee 
should issue instructions, detect infractions, make occasional visits, 
and engage in endless correctional correspondence with its station 
manager. The licensee of a broadcast station has the paramount obliga- 
tion to apply effective measures to forestall violations and, in those 
instances where they nevertheless do happen despite reasonable pre- 
ventative measures, to take additional steps as required to assure 
against any recurrences. This obligation the licensee herein obviously 
failed to discharge. In this connection, the examiner is constrained to 
point out that the evening hours period of operation at station WNJR 
received not alone from the station manager but also from the prin- 
cipals of the licensee far less direct supervision than was required 
in order to maintain proper control. A staff announcer on evening 
duty at WNJR was no adequate substitute for a station executive 
on the premises then; similarly, monitoring the station’s broadcasts 
from a remote location could scarcely accomplish by way of effective 
supervision and correction what the presence of home office officials 
at the station itself for several days at a time would have done. From 
a consideration of the findings above, the examiner is left with an over- 
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whelming impression, and indeed concludes, that the evening broad- 
cast period of WNJR was in practical effect relegated by the licensee's 
principals to a position of minor importance in the station’s operation 
and it did not receive from them that measure of attention it both 
deserved and required. 


Issues 6 and 7—Qualifications and renewal questions 


33. It must now be determined whether, in light of the conclusions 
reached above, Continental Broadcasting, Inc., has reflected the nec- 
essary qualifications to continue to be the licensee of station WNJR. 
Those conclusions reflect that the manager of WNJR evinced a serious 
lack of candor in not making available to Commission investigators 
for inspection during an official Commission investigation the com- 
plete file of “Celebrity Time” documents in his custody. On the same 
oceasion, the manager was also guilty of a misrepresentation in stat- 
ing to the investigators that certain financial records were not at the 
station. The untrue statement by him was harmless in ultimate effect 
since the manager, who believed he lacked authority to make the rec- 
ords available, did direct the investigators to the licensee's home office 
where copies of the records in question were maintained and dis- 
closed. Also, as has been determined above, the investigators were able 
to accomplish their immediate purpose of ascertaining whether WNJR 
had engaged in double billing, notwithstanding the station manager's 
failure to not make available for inspection the entire file of docn- 
ments in his possession. However, the effect of the manager’s repre- 
hensible conduct in this respect was to conceal from the investigators 
information to which they were entitled under the circumstances. It 
should be noted that the actions of the WNJR manager during the in- 
vestigation in question (March 1963) were not taken under any au- 
thority from, or with the knowledge and consent of, the licensee’s 
home office in Wilmington, and he proceeded entirely on his own with 
respect to these matters. 

34. As the conclusions indicate further, the WNJR station manager 
caused to be prepared by a WNJR salesman a large number of spuri- 
ous documents which the manager turned over to Commission investi- 
gators in April 1964 as being original individual “contracts” which 
had been received by the station in connection with the “Celebrity 
Time” program. The falsification of these documents, which duplicated 
in part information from other documents received from freelancer 
salesmen-announcers on “Celebrity Time,” was initiated in a period 
when the manager was under severe emotional stress caused by per- 
sonal problems as indicated in conclusions above. Here, too, the WNJR 
manager undertook to have the bogus file of documents prepared, and 
also made the decision to palm them off to Commission representatives 
as originals, without the knowledge or consent of the licensee’s home 
office officials. The licensee not only was not a party to the manager's 
duplicity but was also a victim thereof. As has been observed above, 
the licensee here cannot avoid responsibility for the misconduct of its 
station manager in dealing with the Commission. Nevertheless, in 
making a judgment as to the licensee’s qualifications to retain the 
status of a licensee, it is important to bear in mind that the WNJR 
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manager was not a “principal” of the licensee. His stock ownership 
during his managerial tenure varied between 800 and 5,100 shares in 
Rollins, Inc., the parent corporation of the licensee herein. Thus, 
his interest in the licensee, by virtue of his equity in Rollins, was al- 
ways less than two-tenths of 1 percent. In addition, he was never an 
officer or director of the licensee corporation or of Rollins, Inc. Es- 
sentially, then, the individual who knowingly perpetrated the wrong- 
ful acts of misrepresentation in dealings with the Commission was 
an employee of the licensee corporation, and whatever policy functions 
he exercised as the manager had been in effect delegated to him by 
the Rollins’ home office. He was always subject to the directions and 
orders issued to him by the home office, and the fact that he was a stock- 
holder held no particular significance for the licensee when the deci- 
sion was reached by Wayne Rollins, president of the licensee, to 
remove the manager from this position at WNJR. 

35. Although it has been concluded that the factual statements con- 
tained in a sworn response executed by Wayne Rollins and submitted 
in opposition to a forfeiture notice were largely inaccurate, it has also 
been found that neither Rollins nor the other home office officials of 
the licensee were guilty of making any intentional misrepresentations 
in connection with the filing of the response with the Commission. At 
most, there was some negligence on the part of Rollins’ subordinates 
in the inclusion of an erroneous statement as to when contracts with 
an agency had terminated, and, at worst, only a very minor degree of 
culpability—and certainly not anything in the way of a serious mis- 
representation—can be attributed to a subordinate of Rollins for the 
inclusion of a footnote statement which failed to reflect a reduction for 
a period of about 3 months in the weekly charge made by the station 
for the “Celebrity Time” broadcast periods. Rollins had no purpose 
to mislead or deceive the Commission in any way when he signed the 
response and he is not chargeable with either misconduct or irresponsi- 
bility in connection with the episode of the filing of the response. 

36. Despite the strenuous contentions of counsel for the licensee to 
the contrary, it has been concluded that the licensee violated section 
1.613(c) of the rules by failing to file a number of contracts, held by the 
examiner to be “time brokerage” arrangements, with the Commission 
within 30 days of their execution. In mitigation of the violations, it is 
true that the contracts in question were not filed upon the advice of 
Rollins’ counsel. Moreover, the Rollins’ company has always hada 
stated policy against time brokerage arrangements and none of the 
home office officials has conceded that the arrangements covered by the 
particular contracts constituted the brokerage of time. Several deci- 
sions by the Commission rendered in the recent period commencing in 
January 1965, have persuaded the examiner that the five contracts in 
question qualified as agreements for the sale of time to “time brokers.” 
However, these agreements were executed before 1965, and the ex- 
aminer recognizes the merit in counsel’s contention that earlier rulings 
did not as a body of precedent provide the clearcut guidance required 
by communications counsel for the formulation of opinions as to the 
existence of time brokerage which would not later come back to haunt 
their clients. 
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37. The conclusion has been reached that for a period of about 
5 months (July-December 1964) there were unintentional violations of 
the sponsorship identification requirements of section 73.119(a) of 
the rules by WNJR with respect to a single sponsor—Essex Records. 
Further, these violations were not accompanied by any violation of 
section 73.119(b) of the rules since the failure to make the required 
identification announcements for this sponsor did not result from a 
lack of due diligence on the licensce’s part under the circumstances 
noted above (par. 21,supra). ; 

38. During the nearly 4-year period of WNJR operation under con- 
sideration, there were numerous violations of section 73.111 and 73.112 
of the rules resulting from the failure of WNJR personnel to main- 
tain accurate program logs, The Rollins’ home office was apprised of 
the persistence of these violations through its periodic monitoring of 
WNJR and its examination of WNJR program logs. It struggled 
interminably with this problem at WNJR and never quite licked it. 
There is evidence that the solution was hampered by employee resent- 
ment of the unremitting criticism received from the home office which 
was regarded by the announcers as unwarranted, and that the pro- 
visions of union contracts with announcers precluded drastic dis- 
ciplinary action by the station. These considerations, of course, afford 
no excuse for the violations and do not relieve the licensee of its respon- 
sibility therefor. But, in considering the significance of the logging 
violations in the instant case in regard to the question of licensee 
qualifications for a renewal, the following statement of the Commis- 
sion’s Review Board in West Central Ohio Broadcasters, Inc.; 9 RR. 
2d 739, 741 (1967), at f.n. 4, is instructive: 


* * * Support for the proposition that logging errors by announcers are 
a problem shared by many of the Nation’s broadcasters may be found in the 
fact that such errors have been revealed on numerous of the Commissi 
records. For example, in Community Broadcasting Service. Inc... 2 FCC 2d 
53, 6 R.R. 589 (1965), each of the two applicants involved were shown to 
have had the problem; however, there being no “intent to falsify the logs 
or to otherwise deceive the Commission”, the Board followed the Commis- 
sion’s policy of leniency in such situations, 
While some of the logging violations committed in the case at hand 
were of a more aggravated nature than those which were found in the 
Community Broadcasting Service, Inc. case cited by the Review Board, 
the fact remains that there was no intent on the part of either the 
licensee's home office officials or the WNJR manager to falsify the logs 
or otherwise deceive the Commission. Those logging infractions which 
did occur at WNJR were never authorized or condoned by the licensee 
and they repeatedly drew the fire of the home office in memorandum 
after memorandum. Clearly the licensee here neither acquiesced in nor 
encouraged the logging violations committed by the WNJR announc- 
ers. Accordingly, the licensee is entitled in this proceeding to the bene- 
fit of the Commission’s policy which recognizes that accurate logging 
has posed an operational problem for even the well-intentioned 
broadcaster. 
39. The further conclusion has been reached above that the licensee 
did not exercise adequate control or supervision over the operation of 
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WNUJR during the most recent license renewal period (1961-64). Yet, 
it cannot be said that the failure of the licensee to hold a tight rein 
over its station was marked by disinterest in or total lack of attention 
to the manner in which the affairs of the station were conducted. 
Rather, as has been previously indicated, the measures of supervision 
exerted by the station were inadequate and ineffectual to maintain 
the degree of control required to prevent violations of Commission 
rules and the licensee's policies. Undoubtedly, in this case the licensee’s 
shortcomings in the control area are inextricably bound up in the fail- 
ings of the WNJR manager. It is apparent that he repeatedly did not 
competently execute the duties of his position, and his performance as 
a manager left much to be desired. Conceis ably, his personal problems 
during the period diverted his full attention from his job or else there 
were too many duties required of him as an individual charged with 
responsibility for directing all the operations of a station (sales. pro- 
graming, etc.) in a very large metropolitan market. Whatever the 
precise reasons, he did not succeed in the satisfactory management of 
the station. As Rollins acknowledged in his testimony, the difficulty 
was in the personnel at the station, and so in December 1964, he finally 
brought an end to the trouble-ridden administration of WNJR_ by 
removing the manager from the helm. At the same time, Rollins 
directed that the contracts which had given use to the time-brokerage 
question be eliminated. In the examiner's view, this measure too was 
a further desirable step in the direction of st rengthening licensee con- 
trol over WNJR. In addition, the licensee has since taken a firmer 
stand against manifestation of announcer disregard of operating rules 
and policies. 

40. As has been noted above, the licensee's failure to exercise adequate 
control over WNJR had some adverse effects upon the station's pro- 
gram service. But the record bears out that at no time did the station 
receive any complaint from a member of the radio audience about its 
programing. In this connection, the record indicates that the program 
“Celebrity Time,” even when presented by freelancers of amateur 
standing, enjoyed considerable popularity among that segment of the 
metropolitan listeners to whom it was primarily directed. There is no 
evidence of dissatisfaction with any other aspects of the station’s 
operations on the part of a member of the public. It is noteworthy too 
that the home office required monthly reports on the volume of public 
service programing accomplished by WNJR; each report was sufli- 
ciently detailed to show a daily tabulation of the public service pro- 
gram and announcements carried by the station in the month reported 
on. 

41. Continental Broadcasting. Inc., the licensee of WNIR, is 2 
wholly owned subsidiary of Rollins, Inc., a public corporation whose 
stock is listed on 2 major exchange. O. Wayne Rollins, the president of 
Rollins, Inc., and also of the licensee corporation, has owned about 
48 percent of voting stock in Rollins, Inc. since 1960 and together with 
his family has effective voting control of this corporation by virtue of 
their combined 67 plus percent ownership of the voting stock thereof. 
Rollins actively assumed and exercised the ultimate responsibility for 
the operation of WNJR during the most recent renewal period (1961- 
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64) under consideration in connection with the hearing issues in this 
proceeding. He undertook to discharge this responsibility in concert 
with: Albert L. Lanphear, then Rollins’ executive vice president for 
radio operations and also a vice president of Continental, Inc., and 
whose stock ownership in Rollins was somewhat less than 2,000 shares 
(less than one-tenth of 1-percent ownership interest), and Howard 
Tim Crow, director of the Rollins’ quality control department and 
owner of less than 2,500 shares in Rollins, Inc. (also fee than one- 
tenth of 1-percent ownership interest in this corporation). In a realistic 
view, these three individuals were the persons most importantly in- 
volved in directing the operations of station WNJR on behalf of the 
licensee corporation. The individual charged with responsibility for 
directing the day-to-day operations of the station was Leonard Mirel- 
son, the station manager employed by the licensee, whose stock owner- 
ship in Rollins, Inc., has never exceeded 5,100 shares and thus has been 
less than two-tenths of 1 percent of the total ownership interest in this 
corporation. Judging by the importance of their respective roles in 
exercising control and supervision over the operation of WNJR, only 
the three first mentioned individuals are to be considered principals of 
the licensee corporation. The station manager, on the other hand, can- 
not be regarded as a principal of the licensee either by virtue of his 
ownership interest in Rollins, which was insignificant in terms of total 
stock, or of his position at WNJR which was that of the top employee 
in the station. The record reflects that whatever authority he did 
possess was subordinate to and exercised subject to that of the three 
above-named individuals in the licensee’s home office at. Wilmington. 

42. It has been concluded that none of the above-identified principals 
of the licensee was guilty of making intentional misrepresentations to 
the Commission. While it has been concluded that the WNJR manager 
was lacking in candor in dealing with Commission investigators and 
was guilty of false representation to the Commission in furnishing to 
its investigators spurious documents which he had caused to be fabri- 
cated, again the three home office officials were not a party to his 
deceitful conduct, and his wrongful acts were perpetrated without 
their knowledge or approval. Although the licensee failed to file time 
brokerage contracts with the Commission, the responsible officials of 
the licensee did not seek to practice a deception upon the Commission 
since they did not believe the particular arrangements were in the na- 
ture of time brokerage and were also guided by the advice of counsel in 
not complying with the filing requirement of the rules. Moreover, the 
licensee has acted to forestall the recurrence of the filing violations as 
well as the misrepresentations to the Commission by elimination of 
time brokerage arrangements from the WNJR operations and by 
relieving the miscreant manager of WNJR from this position of re- 
sponsibility. Other violations of the rules in the nature of logging 
violations did not result from any intent on the licensee’s part to de- 
ceive the Commission or to falsify logs, and is attributable in the first 
instance to the failure of station employees to properly perform their 
duties in maintaining the program logs. Moreover, no intentional vio- 
lation of the Commission’s sponsorship identification rules has been 
found. Finally, while the adequacy of control issue has been resolved 
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against the licensee, it has also been found that the licensee’s deficiency 
on this score was not characterized by disinterest in, or lack of concern 
for, the proper conduct of the station’s affairs. The present case, then, 
is not one in which the licensee’s principals have perpetrated deception 
upon the Commission or the public. Nor has the record revealed a li- 
censee so insensitive to its obligations that it cannot be relied on to 
operate its station with due regard for its licensee responsibilities in the 
future. Hence, it is concluded that, notwithstanding those unfavorable 
aspects of the operation of WNJR noted above, the licensee (now ap- 
plicant) has reflected the necessary qualifications to continue to be the 
licensee of WNJR. 

5. In reaching the conclusion that renewal of its license for WNJR 
should be cranted to applicant, one cannot, however, dismiss altogether 
certain events in the more recent history of WNJR operation which 
undoubtedly led the Commission to order the present hearing. It has 
been found from the record compiled herein that the manager of 
WNUIR, albeit without the knowledge of the licensee, made false mis- 
representations of a serious nature to the Commission. For these im- 
proper actions of its employee, the licensee of WNJR cannot in any 
event disclaim responsibility, Zleven Ten Broadcasting Corp., 32 FCC 
706, 707 (1962). It has been shown too that the licensee entered into 
several time brokerage arrangements and thereafter failed to comply 
with the Commission's filing requirements applicable to those contracts. 
Moreover, the licensee of WNJR has been found want ing in the exercise 
of adequate control and supervision over its station’s affairs. While the 
licensee tardily acted to clear the Augean stable at Newark, it is ap- 
parent that the Commission’s investigation into certain aspects of the 
station’s affairs at least to some extent inspired the licensee to make the 
necessary changes in the WNJR ope ration. It is not mete that the 
licensee should be permitted to go “scot free” after the occurrence of 
the unsavory conduct of its manager and the additional matters above 
discussed. An early rendering of an account to the Commission of its 
further stewardship under the instant renewal should have a salutary 
effect upon the licensee’s discharge of its licensee responsibilities under 
the instant renewal and also incidentally serve as 2 warning to other 
licensees that such undesirable happenings in the o neration of a 
station as those mentioned above will not be Remmi by the Com- 
mission to take place with impunity. Therefore, it is concluded that 
renewal of the license of WNJR for a limited period of 1 year is ap- 
propriate under the circumstances revealed by the record herein, and 
that the public interest would be served by a grant of the instant re- 
newal application for a term of 1 year. In this connection, it must be 
added that the forfeiture of $1,000 already paid by the licensee in 
connection with the “Celebrity Time” agency time brokerage contracts 
is not considered an adequate penalty so as to preclude the necessity 
for restricting the present license renewal to a short-term grant. That 
penalty did not purport to cover the additional violations and other 
objectionable conduct disclosed in the hearing. 

‘Accordingly, Zt 2s ordered, that unless an appeal to the Commission 
from this Initial Decision is taken by any of the parties or the Com- 
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mission reviews the Jnétial Decision on its own motion in accordance 
with the provisions of section 1.276 of the Rules, the above-captioned 
application of Continental Broadcasting, Inc., for a renewal of license 
of Station WNJR in Newark, N.J., Zs granted for a term of 1 year 
only. 

15 F.C.C. 2d 
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persuaded that Bay Video has presented sufficient reason to cause us 
to depart from the normal procedures of the hearing process. 
5. Accordingly, /¢ és ordered, That the petition for an expedited pro- 
ceeding filed October 1, 1968, by Bay Video, Inc., Js denied. 
FeperaL ComMMUNICATIONS COMMISSION, 
Ben F. Wart, Secretary. 
15 F.C.C. 2d 
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Decision 
(Adopted November 26, 1968) 
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DISSENTING AND ISSUING A STATEMENT; ComaissIoners Cox AND 
H. Rex Lee Nor particrratinc. 


1. This proceeding involves the application of Continental Broad- 
casting, Inc. (Continental or WNJR), a wholly owned subsidiary of 
Rollins, Inc.,: for renewal of license of AM station WN. JR, Newark, 
N.J. Continental's renewal application * was designated for hea ring by 
Commission order (FCC 65-514, released June 10, 1965) following a 
field investigation into the operations of the station which raised 
a number of questions bearing upon whether Continental possessed 
the requisite qualifications to remain the licensee of WNJR. The fol- 
lowing issues were specified for hearing: 

1. To determine whether in its written response to the Com- 
mission’s Notice of Apparent Liability or in its oral statements 
to the Commission’s staff the applicant misrepresented facts to the 
Commission and/or was lacking in candor; 

2. To determine whether the applicant falsely represented to 
the Commission or its staff that the 139 “contracts” submitted to 
the Commission’s staff during the course of an investigation of 


+ Rollins, Inc., is a_public corporation with its stock being listed on the American Stock 
Exchange, O. Wayne Kollins, the president of Rollins, Inc., and also of the licensee corpora- 
tion, hax owned about 4S percent of the voting stock in Rollins, Inc., since 1960, and together 
with his family has voting control of the corporation by virtue of their combined Gc-plus 
patcent ownership of the voting stock. The Rollins home office is in Wilnington, 1, 

hrough direct ownership or control of wholly owned subsidiaries, Rollins, Inc., operates 
seven AM, three TV, and two FM stations. 

j * The license for station WNJR was last renewed on Feb, 8. 1961, for the period ending 
' June 1, 1963. An application for renewal of license was filed on Mar. 13, 1963, 
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WNJIR were, in fact, the actual documents which the applicant 
allegedly required Celebrity Consultants to file with WNJR on 
behalf of each sponsor who advertised during “Celebrity Time”; 
or whether such “contracts” were falsified in order to conceal or 
misrepresent the actual facts with respect to the relationship 
which existed during the period of the latest renewal and up to 
the present, between the applicant, its employees and Celebrity 
Consultants; 

3. To determine whether the principals of the applicant have 
exercised adequate control or supervision over the operation of 
WNJR in a manner consistent, with the applicant’s responsibility 
during the period of the applicant’s most recent license renewal. 

4. To determine whether the applicant operated its station 
contrary to and/or inconsistent with the provisions of section 
317 (a)(1) and (c) of the Communications Act and sections 
73.111, 73.112, and 73.119 of the Commission’s rules; 

5. To determine whether the applicant failed to file certain 
agreements regarding the sale of time periods to time brokers 
in violation of section 1.613(c) of the Commission’s rules; 

6. To determine whether, in light of the evidence adduced 
under the foregoing issues, the applicant has reflected the neces- 
sary qualifications to continue to be the licensee of station WNJR: 

= To determine whether a grant of the above-captioned appli- 
cation would serve the public interest, convenience, and necessity. 

2. The Initial Decision of Hearing Examiner Isadore A. Honig 
(FCC 67D-26, released June 23, 1967) would grant WNJR’s apphi- 
cation and renew the license for a period of 1 year. The Commission’s 
Broadcast Bureau filed exceptions to the Initial Decision and urges 
denial of the application. WNJR filed no exceptions but filed a reply to 
the Bureau's exceptions and urges that the examiner's decision be 
affirmed. The Commission heard oral argument on June 4, 1968. The 
examiner's findings have been considered in light of the exceptions 
and they are adopted with the modifications contained in this de- 
cision and in our rulings on the exceptions as set forth in the appendix. 
Since we do not agree with the examiner's ultimate conclusion that 
the application for renewal of license should be granted, the con- 
clusions of the /nitial Decision are adopted only insofar as they are 
consistent with this decision and our rulings on exceptions. We do not 
adopt the examiner’s conclusions in paragraphs 33 through 43. 

3. Our review of the record evidence and the examiner's findings of 
fact and his subsidiary conclusions compels us to conclude that the 
applicant has not reflected the necessary qualifications to continue 
to be the licensee of WNJR and that a grant of the application would 
not serve the public interest. 

4. It is unnecessary to restate in detail the examiner’s extensive find- 
ings of fact. It is clearly established in the findings * that during an 
official Commission investigation of station WNJR on March 6, 1963, 
the manager of the station, Leonard Mirelson, was asked by Com- 
mission investigators to produce the documents relating to the pro- 


3 See findings of the Initial Decision, pars. 68-71. 
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gram, “Celebrity Time.” The manager made available to them only 
eight of 147 documents in the “Celebrity Time” program file and 
deliberately did not bring to their attention any of the remaining 
pertinent documents in his possession. The effect of the manager’s 
conduct in selecting and handing over for inspection the small number 
of documents the investigators saw was to give them a distorted and 
misleading view of the manner of the operation of the program from 
the standpoint of control and the time-brokerage implications and to 
misinform them as to the arrangements with sponsors for the program 
in actual practice. The examiner concluded * as follows: 

Thus, the examiner concludes that the manager's action on the occasion 
in question in not making available to investigators for inspection the 
entire file of the 147 documents for “Celebrity Time” constituted a serious 
lack of candor by an executive employee of the licensee in connection with 
an official Commission investigation. 

5. As indicated by the findings,’ on January 22, 1964, the Commis- 
sion issued to the licensee of WNJR a notice of apparent liability for 
forfeiture, charging in essence that a Commission investigation of 
WNJR revealed the broadcast by the station for a period prior to 
March 9, 1963, of a program “Celebrity Time” pursuant to time 
brokerage contracts with an advertising agency, Celebrity Consultants, 
and that copies of the contracts with the time broker had not been filed 
by the licensee with the Commission within 30 days of execution as 
required by section 1.613(c) of the rules. The licensee filed a response 
and opposition to the notice on March 16, 1964,° contending in effect 
that the arrangement for the “Celebrity Time” program with the 
agency did not involve a time brokerage contract. Moreover, the re- 
sponse stated that in July 1962, station WNJR required the agency 
to enter into individual contracts with the station on behalf of each 
sponsor ; that these contracts had been examined by the FCC staff when 
it investigated this matter; and that the contract itself showed that 
the station had dealt with the agency as a regular advertising agency 
which was paid a commission and, therefore, not as a time broker. 
In footnote 5 to the response it was stated that the station considered its 
earlier agreement with the agency terminated in July, 1962. The 
examiner concluded ‘ as follows: 

Unquestionably, however, the evidence developed in the hearing shows 
(par. $4, of findings, supra) that the factual representations set forth in the 
sworn response and opposition to the Commission’s notice of apparent 
liability for forfeiture, signed by O. Wayne Rollins as the licensee's president 
and filed with the Commission on March 16, 1964, were largely inaccurate. 

The examiner also concluded (par. +) that the inclusion of erroneous 
statements in the response as to when contracts with Celebrity Con- 
sultants had terminated involved negligence on the part of Rollins’ 
associates. 

6. Moreover, it is also clearly established * that on April 15, 1964, 


* See conclusions of the Initial Decision, par. 3. 

5 See findings of the Initial Decision, pars, 77, 82-84. 

* By a letter dated June 24, 1964. the licensee withdrew its response and opposition and 
also submitted a check in payment of the forfeiture, 

7 See conclusions of the Initial Decision, par, 4, 

* See conclusions of the Initial Decision, pars, 5-6. 
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Commission investigators again visited station WNJR and asked to 
Jook at the contracts for advertising on the “Celebrity Time” program, 


_ concerning which documents there had been representations made in 
the licensee’s response of March 16, 1964. The WNJR station manager 


thereupon produced for inspection some 147 documents as being 
original contracts which had been executed between the station an 
the advertising agency on behalf of yarious sponsors on the “Celebrity 
Time” program during the period from July 1962 to March 1963. Only 
eight of these documents (those on top of the pile and white in color) 
were authentic and original contracts (WNJR Ex. 5, pp- 140-147) as 
represented by the licensee in its response. The remainder (139 docu- 
ments on goldenrod-colored paper received in evidence as WNJR Ex. 
5, pp- 1-189) were not the actual or original documents which had 
been drawn up as contracts for advertising between WNJR and the 
advertising agency, Celebrity Consultants (WNJR Ex. 6, pp. 1-143). 
Instead, these 139 documents were fabricated or false contracts which 
had been prepared by a WNJR salesman at the direction of the station 
manager. The examiner concluded ® as follows: 

In sum, the evidence does require the conclusion, in response to issue 2, 
supra, that: (1) the WNIJR station manager falsely represented to the 
Commission’s staff that the 139 documents turned over to them on April 
15, 1964, during an investigation of WNJR were the actual documents 
received from Celebrity Consultants: and (2) that the 139 documents were 
falsified by a WNJR salesman, at the direction of the station manager, in 
order to conceal the actual facts of the relationship which existed in the 
period July 1962 to March 1963 between the applicant, its employees, and 
Celebrity Consultants. 

7, We adopt the foregoing conclusions of the hearing examiner and 
further conclude that the manager’s gross misconduct and fraud on 
the Commission must be imputed to the licensee because of its failure 
to exercise adequate control] and supervision over the management 
and operation of WNJR consistent with its responsibilities as a li- 
censee. Eleven Ten Broadcasting Corp. (KRLA), 32 FCC 706, 22 R.R. 
699 (1962), reconsideration denied 33 FCC 92, 22 R.R. 702n (1962), 
affirmed sub nom. Immaculate Conception C Yhurch of Los Angeles, 
ot al. v. FCC. 116 US. App. D.C. 73, 320, F. 2d 195, 25 R.R, 2128a 
(1963), cert. denied 375 U.S. 904 (1963) : KWK Radio. Inc. 34 FCC 
1039 (1963), affirmed 119 U. S. App. D.C. 144, 337 F. 2d 540 (1964), 
cert. denied 380 U.S. 910 (1965). 

8. The examiner found ® that Wayne Rollins, president of Rollins, 
Inc., and of the licensee corporation, relied upon Al Lanphear, vice 
president in charge of radio, and Tim Crow, director of quality con- 
trol, to effectuate supervision and control of the operations of the 
various Rollins radio stations, including WNJR. The findings and 
conclusions demonstrate that Rollins, Crow and Lanphear, the so- 
called home office officials in Wilmington, Del., failed to exercise ade- 
quate control and supervision over the operation of WNJR and the 
“Celebrity Time” program in particular. The station manager’s lack 
of candor and misrepresentations in dealing with Commission in- 


® See conclusion of the Initial Decision, par. 6. 
10 See findings of Initial Decision, par. 140; conclusions, par. 24. 
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Vestigators on March 6, 1963, the misstatements of fact in the opposi- 
tion to the notice of forfeiture filed March 16, 1964, and the spurious 
documents furnished to the Commission's investigators on April 15, 
1964, all involved the so-called agency show, “Celebrity Time,” and 
the contracts for the program. However, despite the fact that the 
“Celebrity Time” program and the manner in which it was conducted 
was brought to the attention of the Rollins home office on several 
occasions, the home office officials at no time conducted a thorough or 
meaningful investigation of the matter. ; 

9. The findings * show, for example, that on September 26 and 27, 
1962, Crow and Frank Minner, the Rollins controller, visited station 
WNJR for the purpose of examining the operation of the station 
from the standpoint of observing the broadcast of programs on the 
air and of checking various records maintained at the station. On 
the evening of September 26, they monitored WNJR programs, in- 
cluding the broadcast of “Celebrity Time.” The next day Minner com- 
pared the September 26 program logs with station contract files and 
noted that for some announcements on the agency shows the station 
did not have individual contracts. Crow was told by Minner that there 
were some documents missing from several agency shows (Tr. 4715- 
16), but Crow did not look at any contracts or agency orders and did 
not examine the “Celebrity Time” contracts file. On his return to 
Wilmington, Crow wrote Rollins a report which made clear that a 
substantial number of clients were on the air without any contracts 
to cover them and which also raised questions concerning the 
“Celebrity Time” show (WNJR Ex. 44). Rollins discussed the matter 
with Lanphear. Lanphear visited WNJR on October 10 and 11, 1962, 
and questioned Mirelson as to whether he had the contracts for the 
individual sponsors, and Mirelson’s reply indicated to Lanphear that 
he was obtaining them, but Lanphear did not examine any of the 
contracts for the special agency shows, including “Celebrity Time” 
(Tr. 5741-2), 

10. The findings ** also show that in August 1963, the Commission 
sent Norman King of Celebrity Consultants a letter (Br. Bur. Ex. 31) 
which made reference to a discussion by King with members of the 
Commission’s staff during the week of July 21, 1963, concerning the 
former “Celebrity Time” program on station WNJR. A copy of the 
letter was given by King to Mirelson, who in turn brought it to the 
attention of Crow at the home office soon after August 8, 1963. The 
examiner found (par. 74) that “Crow saw the letter but made no 
inquiry of Mirelson at the time regarding the manner in which the 
‘Celebrity Time’ program had been conducted or the other matters 
raised in the letter to King.” Lanphear also saw the Commission’s 
letter to King sometime in August 1963. 

11. It is also noted that no investigation of the “Celebrity Time” 
program and contracts was made by the officials in the Rollins orga- 
nization in Wilmington before making the sworn representations to 
the Commission in the response and opposition to the Commission's 


1 See findings of the Initial Decision, pars, 56-48, 76, 157. 
22 See findings of the Initial Decision, par, 74. 
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notice of apparent liability of January 22, 1964. The findings *° show 
that Mirelson, the station manager, was never provided with a copy 
of the notice and neither read the document nor discussed it with any- 
one from the Rollins home office. He was not consulted as to whether 
the licensee should oppose the forfeiture but was merely requested by 
Crow to forward to him representative contracts pertaining to 
“Celebrity Time.” The findings (pars. §6-87) show that Mirelson was 
not afforded an opportunity to read the response and opposition be- 
fore it was filed with the Commission on March 16, 1964. Mr. Rollins 
assumed that Lanphear would discuss the proposed opposition and the 
charges in the notice of apparent liability with Mirelson since they 
pertained to the operation of, and directly affected, station WNIR, 
but he never inquired whether Lanphear had in fact done so. Further- 
more, he did not instruct anyone to go and Jook at all of the contracts 
for “Celebrity Time” at station WNJIR because of his confidence in 
Mirelson,* and because he had received from Crow three documents 
‘which the latter characterized as typical contracts for “Celebrity 
Time.” 

12. We believe that the examiner properly coneluded (par. 29) 
as follows: 

At no time, however, was there any reasonably careful inspection of the 
“Celebrity Time” documents file made by the home office to ascertain if 
WNIR was obtaining contracts for “Celebrity Time” in the form required 
under the home office instructions. In September 1962, the quality control 
director was shown some of the documents for the so-called agency shows 
which the Rollins controller had found were “not complete and accurate.” 
There is no evidence to establish that such documents were part of the 
“Celebrity Time” file.” In any event, if Crow had made a review of the 
entire “Celebrity Time” file at that time, the variety of information in the 
documents representing advertising obtained by the freelancers «and the 
pronounced difference in appearance between them and the eight contracts 
in proper form obtained by the station manager from the Celebrity Con- 
sultants agency head would immediately have signalled to him that the 
home office instructions had not been foliowed. Certainly he could not have 
failed to see, too, that the WNIR manager’s signature did not appes 
single contract form. So far as appears from the record, the Rollins’ home 
office did not examine the “Celebrity Time” contracts file for any purpose 
after September 1962. 

13. It is obvious that a minimal degree of responsible supervision 
either during the period the “Celebrity Time” program was broadcast 
or following its termination could have averted the unconscionable 
fraud which Mirelson perpetrated on the Commission on April 15, 
1964, as well as the misrepresentations of fact in the licensee’s opposi- 
tion to the Commission's notice of apparent liability filed March 16, 
1964. 

14. WNJR contends that its license should be renewed because the 
station manager’s misconduct: was committed without the knowledge 
or approval of the Rollins’ home office officials, the manager misled 


13 See findings of the Initial Decision, pars. 81, 85-S7. 

“On Jan. 21, 1963 (approximately a month and one-half before termination of the 
“Celebrity Time” program on Mar, 9. 1963), Mirelson had stated in a letter to Crow that 
“we powsnare separate contracts with all clients” (WNIR Ex. 49. examiner's findings, 

. 59, 81). 
examiner found (par. 56) that “neither Minner nor Crow, recalled at the hearing 
whether these deficiencies detected by Minner on Sept. 27, 1962, related to ‘Celebrity 
ime.’ ”* 
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both the licensee and the Commission, and his transgressions occurred 
in spite of attempted controls in the operation of the station. 

15. In denying an application for renewal of license in the KRLA 
sase, Supra, we considered and rejected the licensee’s contention that 
lack of knowledge absolved it from responsibility for the fraudulent 
conduct of its station manager. We said: 

Inherent in such contention, however, ix the view that a licensee who 
delegates to persons it deems responsible, authority to operate and manage 
a station cannot be held responsible for their activities if it is unaware of 
them. This is, of course, a completely untenable view. Retention of effective 
control by a licensee of the station's management and operation is a funda- 
mental obligation of the licensee, and a licensee’s lack of familiarity with 
station operation and management may reflect an indifference tantamount 
to lack of control. (Citing Mile High Stations, Inc. (KIMN), 20 R.R, 345 
(1960) ). 

16. In the instant case, the examiner concluded (par. 32) that the 
licensee did not exercise adequate control or supervision over the 
operation of WNJR in a manner consistent with the licensee’s respon- 
sibility during the most recent license renewal period (1961-64). We 
adopt this conclusion because it is supported by the record evidence 
and the examiner's findings of fact. We do not share or accept the 
examiner's view (par. 42) that the licensee's deficiency on this score 
was not characterized by lack of interest in or lack of concern for, the 
proper conduct of the station’s affairs. 

Iv. The examiner's findings and conclusions clearly show that the 
principals of the licensee failed to exercise minimal, let alone a reason- 
able degree of care in determining the status of the “Celebrity Time” 
contracts file and the manner in which the program was conducted. 
It is evident that the station manager was able to conduct the “Celeb- 
rity Time” program in the haphazard manner shown by this record 
because of the detachment and indifference of the Rollins’ home 
office officials. 

18. The record and the examiner's findings and conclusions * show 
that the control measures utilized by the home office in Wilmington 
consisted of periodic monitoring (22 monitors between February 1961 
and October 1964) of WNJR broadcasts by a person not employed 
within the Rollins organization, and comparison by Crow of the data 
compiled with the program logs. In addition to these monitors, the 
record shows that between September 1962 and December 1964, Crow 
personally conducted only three operations audits of WNJR, involv- 
Ing taping of programing, examination of logs and contracts files. 
Lanphear, the operational head for radio stations, made only periodic 
visits to confer with the WNJR station manager. Wayne Rollins 
occasionally called the WNJR manager on some particular matter of 
concern to him. 

19. The examiner himself concluded (par. 28) that the above-de- 
scribed control and supervisory activities of those in the Rollins home 
office did not suffice to prevent serious violations of Commission’s 
Rules and Rollins’ policies as well as misconduct by station employees 
which reflect adversely upon the renewal applicant. 


3# See conclusion of the Initial Decision, par, 26, 
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20. We agree with the examiner’s following statement in his con- 
clusions (par. 32) : 

It is not enough that a licensee should issue instructions, detect infractions, 
make occasional visits, and engage in endless correctional correspondence 
with its station manager. The licensee of a broadcast station has the para- 
mount obligation to apply effective measures to forestall violations and, in 
those instances where they nevertheless do happen despite reasonable 
preventive measures, to take additional steps as required to assure against 
any recurrences. This obligation the licensee herein obviously failed to dis- 
charge. In this connection, the examiner is constrained to point out that 
the evening hours period of operation at station WNJR received not alone 
from the station manager but also from the principals of the licensee far 
less direct supervision than was required in order to maintain proper control. 

21. WNJR contends that the Rollins home office, through its regular 
control procedures, would have discovered the true facts concerning 
“Celebrity Time” and its contracts before the Commission investiga- 

: . > 

tion if the manager had not withheld this information from the home 
office. This contention is not supported by the record. As shown above, 
the home office was on notice as early as September 1962, that not all 
contracts for the agency shows were 1n the files, it was on notice that 
the logging procedures for the “Celebrity Time” program were not 
being followed, and it was on notice that other questions concerning 
the manner of operation of the “Celebrity Time” program had been 
raised, but, as stated by the examiner, “at no time, was there any 
reasonably careful inspection of the ‘Celebrity Time’ documents file 
made by the home office.” 

22. WNJR also contends that the KRZA and the KW cases, 
supra, ere not applicable here because those cases are based on li- 


censee indifference to control of station operation, whereas in this case 
there was no such indifference on the part of the licensee. In the 
KRLA case we said that a licensee’s lack of familiarity with station 
operation and management may reflect an indifference tantamount 


to lack of control. In the X Wi case we said** that because of the 


licensee’s “detachment, if not ‘ndifference” to the details of the treas- 
ure hunts involved, it was evident that the station manager was able 
to move unrestrained in his fraudulent hiding of the treasures. We 
believe that the record in this case clearly shows that it was the licens- 
ee’s detachment and indifference and its failure to exercise adequate 
control and supervision over the operation of the station that permitted 
the station manager to perpetrate a gross and willful fraud on the 
Commission during the course of an official investigation. 

23. The cases cited by WNJR, Mark Twain Broadcasting Co., 21 
R.R. 238 (1960), and Washington Broadcasting Co. (WOL),8 RR. 
2d 1267 (1966), are inapposite to this proceeding. In the Mark Twain 
case, which involved an application for renewal of license, the ex- 
aminer concluded that there was no intent to deceive the Commission, 
and that the discrepancies in the transmitter logs filed with the Com- 
mission were of an engineering nature and not readily discernible by 
the principal officer and stockholder who had only limited technical 
knowledge. No exceptions were filed in that case and the Broadcast 
Bureau filed a statement in support of the Jnitial Decision. The Com- 


17 34 FCC 1039, at 1042. 
15 F.C.C. 2d 


128 Federal Communications Commission Reports 


mission, by order, made the Jnitial Decision effective immediately 
(29 FCC 1313 (1960) ). In the WOZ case, which involved an assign- 
ment of license, the proposed assignee filed with the Commission as 
part of its application a program survey containing falsehoods of an 
employee that a certain person had been interviewed in connection 
with the survey. The examiner concluded that the misrepresentation 
made to the Commission through the employee did not attach to the 
principals of the assignee, because the latter were not negligent con- 
cerning the conduct of the employee and “took immediate steps to 
investigate all the facts surrounding the matter” as soon as a question 
was raised (S R.R. 2d 1267 at 1291). In the instant case, the licensee 
was repeatedly on notice but made no meaningful investigation to 
determine the facts. 

24. In evaluating the responsibility of the licensee for the actions 
of its manager, the examiner stated in paragraph 34 of his conclusion 
that while “the licensee here cannot avoid responsibility for the mis- 
conduct of its station manager in dealing with the Commission. 
Nevertheless, in making a judgment as to the licensee’s qualifications 
to retain the status of a licensee, it is important to bear in mind that 
the WNJR manager was not a ‘principal’ of the licensee.” The Broad- 
cast Bureau contends that Mirelson, the station manager, should be 
considered a principal of the licensee rather than a mere employee. 
We note that in reaching his conclusion that Mirelson was not a “prin- 
cipal* of the licensee, the examiner found that his stock ownership 
in Rollins, Inc., the parent corporation of the licensee, never exceeded 
5.100 shares (less than two-tenths of 1 percent of the total ownership) 


that he was never an officer or director of the licensee corporation or 


of Rollins, Inc.: and that whatever policy functions he exercised 
as manager had in effect. been delegated to him by the Rollins home 
office in Wilmington. We also note that the examiner found Crow 
to be a principal, although he was neither an officer nor director and 
owned less than 2,500 shares in Rollins, Inc. (Jess than one-tenth of 
1 percent ownership interest). 

25. We believe that. there are compelling facts of record which 
indicate that the station manager, in effect, was a principal of the 
licensee and not a mere employee. The record clearly establishes that 
Mirelson was the general manager of station WNJR and as such was 
the individual charged with full responsibility for directing the day- 
to-day operation of the station. He had a compensation arrangement 
whereby, in addition to salary, he shared on a graduated basis in 
the net profit of WN.JR. He owned stock in Rollins, Inc., the parent 
of the licensee, and his stock holdings exceeded that of Crow and 
Lanphear who were found to be principals.* Even after the Rollins 
home office became fully aware of his gross fraud on the Commission, 
he nevertheless continued in his same capacity and under the same 
financial arrangements for over 7 months, at which time he was made 
regional sales manager of WNJR, the position he now holds. We 
believe that these facts are fully consistent with the conclusion that 


* During oral argument counsel for the Broadcast Bureau and counsel for WNJR made 
reference to Mirelson’s stock ownership as being worth a third of a million dollars (Tr. 6828 
and 6822). We do not, however, accept this valuation as an established fact of record. and, 
therefore, sive it no weight. 
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Mirelson was a principal and not a mere employee. We have held 
that the fact that a station manager is not an officer or director of a 
licensee is irrevelant in determining the licensee’s responsibility for 
his conduct. See Lastern Broadcasting Corp., 8 FCC 2d 611 (1967). 
We do not base our decision on a determination that Mirelson is a 
principal of the licensee. We hold that the licensee must be held 
responsible for the gross misconduct of its station manager under 
the circumstances shown in this case where it has been clearly es- 
tablished that the licensee failed to exercise adequate control and 
supervision over the operation of the station consistent with its 
licensee responsibilities. 

26. In addition to the foregoing misrepresentations and fraud prac- 
ticed on the Commission, there are other examples of what occurred 
as a result. of the licensee’s failure to exercise an effective sense of 
responsibility for station operation and management.” The examiner 
found (par. 137) that as early as December 1961, the Rollins’ home 
office became aware, through an examination of the WNJR program 
logs by Crow, that the log had not been maintained for over one-half 
hour during the period the “Celebrity Time” program was broadcast 
on November 30, 1961. The examiner further found and concluded 
(pars. 17 and 28) that during the succeeding 9-month period between 
January 1 and September 25, 1962, there were 64 days (or 28 percent 
of the time) when the program log during the “Celebrity Time” pro- 
gram was not maintained. Moreover, during this same period, there 
were numerous instances when no elapsed time for commercial an- 
nouncements on “Celebrity Time” was shown but only the beginning 
thereof. This particular logging violation was committed on 103 of 
the “Celebrity Time” programs. Furthermore, between January 1962 
and March 1963, there were many occasions when a2 contemporaneous 
program log for the “Celebrity Time” program was not maintained. 

27. We also rest our denial of the renewal application on the licens- 
ce’s lack of licensee responsibility as evidenced by its inattention to 
the station and the operation thereof in violation of sections 73.111 
and 73.112 of our rules concerning proper maintenance of program 
logs (issue No. 4). The examiner concluded (par. 16) that during the 
license period under consideration, the Rollins’ home office was repeat- 
edly made aware that accurate program logs were not being maintained 
by WNJR. The examiner concluded in this regard that his findings 
demonstrate numerous instances where the lengths of commercials 
were incorrectly reported in the WNJR program logs; instances where 
commercial announcements were not logged; instances where an- 
nouncements were logged at times other than the actual times of broad- 
cast: and instances (two) where the logs contained a forged signature 


——_—_— 


29 The examiner concluded (par. $81) that the listening public was not assured of a 
desirable broadcast service from several aspects of the manner of operation of WNJR in 
the period under consideration. The examiner concluded, in part. as follows : 

“Finally, the nadir in programing service emanating from WNJR appears to have been 
reached when the identical half-hour program was broadeast five evenings in the same 
week, It is questionable whether the service provided by the station was much better when 
8-hour programs broadcast on Wednes and Thursday were ain repeated on tape on 
Friday and Saturday of the same week. Moreover. despite an understanding between the 
station manager and the announcer on the program not to repeat such program more than 
one time, a particular 3-hour program was not only rebroadcast on Nov, 25, 1964, but also 
repeated on Nov. 26 and 28, and Dec, 1." 
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in the operator’s column. The examiner further concluded (par. 16) 
that “the aforementioned logging infractions were committed between 
August 1961 and December 1964 and require the conclusion that the 
licensee repeatedly failed to comply with the provisions of section 
73.111 *° and 73.112 of the rules due to the failure of WNJR properly 
to maintain program logs.” The examiner also concluded (par. 17) 
that the logging deficiencies which occurred in the “Celebrity Time* 
program “constituted further violations of sections 73.111 and 73.112 
of the rules.” 

28. In addition to the foregoing, the examiner also concluded (par. 
15) in response to issue No. 5, that “the licensee entered into five time 
brokerage contracts between May 1963 and March 1964,° and that 
“the licensee wilfully and repeatedly violated section 1.613(c)** of the 
rules by failing to file each of these contracts with the Commission 
within 30 days of its execution.” 

29, The examiner concluded (pars. 20, 21 and 22) that no violation 
of section 317 (a) (1) of the Communications Act and section 73.119 (a) 
and (b) of the rules occurred by reason of WNJR’s failure to broadcast 
sponsorship identification announcements in the case of those free- 
lancers who appeared on “Celebrity Time” and made payments in- 
directly to the station for program time, and in the case of those time 
brokers who made payments to WNJR for program time out of their 
own pockets when they did not receive sufficient revenue from sponsors. 
The examiner was of the view that the payments made by the free- 
lancers in connection with their appearance on “Celebrity Time” was 
not made for the broadcast of “matter” within the sponsorship identi- 
fication provisions of the act and the rules since, at most, they were 
interested in obtaining personal exposure on the air. The examiner also 
concluded that in the case of Joe Craine, one of the parties to a time 
brokerage arrangement with WNJR, no sponsorship identification 
announcement was required because the only “benefit” he derived 
from his broadcast was his exposure as an announcer. 

30. The Broadcast Bureau has excepted to the examiner's above con- 
clusions as an erroneous interpretation of the law and contends that 
it should be concluded that an individual or agency purchasing broad- 
cast time under the circumstances shown must be announced as a spon- 
sor pursuant to section 317(a) (1) of the act.** We agree with the 
Bureau and, therefore, do not adopt the examiner’s conclusions in para- 
graphs 20, 21, and 22. Section 317 (a) (1) of the act provides that all 
matter broadcast by any radio station for which any money, service, 
or other valuable consideration is directly or indirectly paid the sta- 
tion so broadcasting, by any person, shall, at the time the same is so 
broadcast, be announced as paid for by such person. Section 73.119 of 
the rules implements this statutory provision. The language of the act 
is clear and includes “all matter” broadcast for which payment is made 
to the station. The “benefit” derived by the purchaser of the broadcast 
time is not the determinative factor as to whether an announcement 


20The reference in par. 16 of the conclusions to sec. 73.113 of the rules is an obvious 
typographical error, and this reference should read sec. 73.111. 

+t The reference in par. 15 of the conclusions to sec. 1.316(c¢) of the rules is a typographical 
error, and this reference to the rules should read sec. 1.613(c). 


#247 U.S.C. sec. 317 (a) (1). 
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| should be made. In the Matter of the Liability of United Broadcasting 
| Co. of New York, Inc., 4 B.R. 2d 167 (1965), the Commission held that 
_ where a time-broker arrangement was contemplated, but the purchaser 
| of the time never sold it and, during the broadcast period involved, the 
time was the exclusive property of the purchaser, an appropriate an- 
nouncement was required by section 317 of the act and rule 73.119. 

31, WNJR contends that the questions raised by the Bureau con- 
cerning sponsorship ‘dentification appear to be ones of novel impres- 
sion which, it feels, have been correctly decided by the examiner, but 
that if the Commission should hold the examiner in error, the rulings 
should be given prospective effect only and not applied retroactively. 
We believe that the language of the act is clear and that the questions 
raised are not novel. Although we find that WNJR failed to make 
proper s onsorship identifications, we reach our ultimate determina- 
tion in this case without reliance on these violations of the act and the 
Commisson’s rules. 

39. As we have indicated above, the Commission must insist upon the 
effective exercise by the licensee of actual control over station operation 
and management, and it is only by holding the licensce accountable for 
the operation and management of the station that there can be any 
assurance that the operation and management will be responsible. The 
degree of responsibility imposed and the standard of conduct required 
are the same for all licensees, irrespective of their form or the relative 
sizo of their operations. (See Prattville Broadcasting Company, 4 
FCC 24 555 (1966), citing KWEK Radio, Inc., supra, and Eleven Ten 
Broadcasting Corp., Supra.) A multiple station owner, or an absentee 
owner, is subject to the same degree of responsibility for adequate 
supervision and control over station operation as 2 local station owner 
who is integrated in ownership and management. To hold otherwise 
would result in giving an added benefit to absentee ownership as com- 
pared to local ownership. 

33. It appears that in reaching his conclusion (par. 43) that a re- 
newal of license for a period of 1 year would be appropriate, the ex- 
aminer may have been influenced by the fact that the licensee has now 
taken certain corrective measures to forestall the recurrence of the 
filing violations as well as the misrepresentations to the Commission 
and has acted “to clear the Augean stable at Newark.” However, 2 
renewal applicant must be judged even more on the basis of its past 
than on its promises for the future. We must look to that recor in 
determining whether the apo herein has reflected the necessary 
qualifications to continue to be a licensee. Viewing that record ina light 
most favorable to the applicant, we are compelled to conclude that it 
has not reflected the necessary qualifications to continue to be the li- 
censee of station WNJR. 

31, The facts as found in this case are irreconcilable with a public 
interest finding. We have carefully examined the entire record in this 
proceeding, and we are unable to find any mitigating circumstances 
which would justify a grant of a renewal of license even for a perl 
of 1 year. While nonrenewal of the license is a severe sanction, we 
have reached this decision only after 2 thorough consideration of the 
entire fact situation. See FCC v. WOKO, Inc., 329 U.S. 223 (1946). 
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35. Accordingly, Zt is ordered, That the above-captioned applica- 
tion (BR-174) “of Continental Broadcasting, Inc., for See li- 
cense of Station WNJR, Newark, N.J., Zs denied: and 

36. It is further ordered, That in order to enable Continental Broad- 
casting, Inc., to wind up its affairs, [¢ is authorized to operate station 
WNJR until 12 midnight December 31, 1968. 


Feperan Cosmaunicartons ComMISsION, 
Ben F. Warte, Secretary. 


AYPPENDIX 
RULINGS ON BROADCAST BUREAU'S EXCEPTIONS TO INITIAL DECISION 


Exception No. Ruling 

Granted to the extent indicated in the decision and de- 
nied in all other respects as being unnecessary for the 
purposes of the decision. 

Granted as indicated in par. 9 of the decision. 

Denied as being unnecessary for the purposes of the 
decision. 

Granted as indicated in par. 11 of the decision, 

Granted as indicated in pars, 30-32 of the decision. 

Granted as indicated in pars, 8 and 13 of the decision. 

Granted as indicated in the decision. 


Statement or Cuamman Roset H. Hype 


I believe there should be a substantial penalty but that denial of 
license and deletion of the station is not warranted. 
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BEFORE THE 


Federal Comnumirations Commission 


WASHINGTON, D.C. 20554 


In re Application of 


CONTINENTAL BROADCASTING, INC. DOCKET NO. 16050 
Newark, New Jersey File No. BR-174 


For renewal of license of Station WNGJR, 
Newark, New Jersey 


To: The Commission 


PETITION FOR RECONSIDERATION 
AND REHEARING 


Continental Broadcasting, Inc., licensee of Station WNJR, Newark, 


New Jersey, pursuant to Section 405 of the Communications Act of 1934, as 


amended, and Section 1.106 of the Commission's Rules and Regulations, 
requests the Commission to rehear and reconsider its decision (FCC 68- 
1127), released November 27, 1968, denying the application for renewal of 
license of Station WNIR. The decision flatly defies controlling authorities 


and should be set aside for the following reasons: 
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I. The Commission has failed to give proper weight to 


the record of the licensee in establishing and maintaining proper 


controls. 
| 


Il. The Commission appears oblivious to the fact that the acts 
of the manager were intended to primarily victimize the licensee, 


and not the Commission. 
| 


Ill. The Commission's decision is inconsistent with the deci- 


sion of the Commission in Lamar Life Broadcasting Co. , 44 F.C.C. 
| 
2d 431, where racist conduct was forgiven in light of the corrective 


action by the licensee, and thus the decision violates the controlling 


principle of equal and uniform treatment to licensees.: 


IV. The Commission failed to consider the overall perform- 


ance of the licensee, whose record of service to the Newark 


community belies the charge of indifference. 
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THIS RECORD DEMONSTRATES THAT ROLLINS 
INSTITUTED VIGOROUS, EXTENSIVE AND 
EXTRAORDINARY CONTROL DEVICES WHICH 
UTTERLY REFUTE THE RULING THAT ROLLINS 
WAS INDIFFERENT TO ITS RESPONSIBILITIES 
AS A LICENSEE 
We respectfully maintain, first of all, that the fundamental error 
of the decision, unprecedented in its harshness, is the failure of the 
Commission to give proper credence and weight to the extraordinary con- 
trol devices which Rollins had instituted at WNJR, and at all of its other 
stations, long before any question was raised by the Commission. 
Any conclusion by the Commission that Rollins was indifferent is 
refuted by the Commission's own findings (Conclusions 25, 26 and 27 of Initial 


Decision, to which no exceptions were taken), which show the following con- 


trols, instituted as early as 1960 and 1961: 


a. ©. Wayne Rollins created, in the Rollins home office, 


a Quality Control Department which was given the task of 
effectuating supervision and control of the operations of all 
Rollins broadcast stations; 

b. The composition and distribution of an extensive 
Operating Manual containing detailed instructions, informa- 
tion and forms for all station departments and personnel, and 
which has constantly been kept current by the issuance of amend- 


ments; 
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c. The filing of monthly public service reports by each 
station to the home office which included detailed information 


on programs and community contacts; 


d. The distribution of FCC Public Notices, accompanied by 


pertinent explanatory memoranda prepared by the Quality Control 
Department; , 

e. Periodic program monitors conducted without advance 
knowledge of the stations on the average of four times per year, 
22 of which were conducted on WNUJR alone, between February 
1961 and October 1964. Monitoring us ually involved a 16-hour 
period spread over three broadcast days between 6:00 7 m. and 
10:00 p.m. The Quality Control Department then compared the 
data compiled by the monitor with the station's program logs, 
and discrepancies disclosed by this review were reported by the 
Quality Control Department to the individual station managers. 
The manager then was required to investigate the matters raised 
by the Quality Control Department and report what corrective 
action had been taken; 

f. The Quality Control Department also Bonanceed "audits" 
consisting of personal visits to the station to tape programming, 


examine logs and contract files, and otherwise inspect the opera- 


tion of the station; 


ans 
g. To preclude "payola, "a periodic monitor of music 
selections was conducted and monthly payola affidavits of air 
personnel were required. 

The conclusions of the Commission disregard the controls main- 
tained by the foregoing procedures described in its very own findings. 
Even worse, the Commission downgrades and trivializes the very con- 
trol devices whose existence it acknowledges. Thus, the Commission 
notes without comment that Rollins regularly monitored Station WNJR, 
through a person unknown to the station's staff at times unknown by the 
staff,in order to check the station's performance. 

This procedure is rare, if not unique. 


It is arbitrary to merely note the existence of this control pro- 


cedure, as does the Commission, without also acknowledging that such a 


procedure is extraordinary. 

The Commission states (again without weighing the significance 
thereof) that the head of the Quality Control De partment" personally con- 
ducted only three operations audits of WNIR" (Par. 18; emphasis added). 
We emphasize the word "only" because it illustrates what one can do if 
one desires to denigrate. How many personal audits are made by top 
level executives of multiple owner licensees? Are such audits the hallmark 


of an "indifferent" licensee ? 
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And what justification is there for demeaning the aeeracance of 
the activities of the operational head for Rollins' radio stations, = stat ing 
that he ''made only periodic visits to confer with the WNJR station manager" 
(Par. 18, emphasis added). The significant fact is that Rollins required 
him to make periodic visits to the station. He could not be at all the 
stations at the same time even if he spent no time at all in the some office. 

But the most serious error jn the Commission's seaneaeion of the 
control devices is the standard by which the Commission tests them. The 
Commission did not weigh the effectiveness of these controls in terms of 
the circumstances then confronting Rollins management. Instead, the 
Commission (Pars. 19 and 20) indicated the test to be whether ey were 
successful in preventing the violations and transgressions involved here. 
There are two vital faults with this standard: (1) it, in effect, turns the 
licensee into an insurer Or guarantor of its staff's performance, and (2) 
it emphasizes the shortcomings of the controls without recognizing their 


successes. Thus, though the controls did not immediately eradicate the 


logging and other technical violations at WNJR, they succeeded in sub- 


1/ 
stantially reducing these violations, virtually eradicating them by 1964, 


a fact which the Examiner recognized and accorded proper weight (Concl. 


27, p. 124). There is no doubt that jt was Crow's September 26, 1962 


2 

1/ The Examiner's Findings 143 through 176 set out at length the intensive 

— manner in which the Quality Control Department continually attempted 
to eradicate all violations, no matter how de minimis they might other- 
wise appear. The Examiner concluded that "Crow was unceasing in 
his efforts to correct these discrepancies" (Concl. 27, p. 124). Crow 
was, at that time, the Director of the Quality Control Department. 
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audit and his follow-up which resulted in orders from the home office 
that corrected deficiencies in logging procedures (Initial Decision, Fdg. 
139). 

It is significant that these improvements were voluntarily instituted 
by Rollins bef ore any Commission investigation, and before the matter 
was designated for hearing. Moreover, the effectiveness of the Rollins 
controls may be discerned from the fact that they produced the very 
evidence - voluntarily tendered by Rollins before the hearing was ordered - 
upon which the Commission rclied to deny the WNJR license. Said the 
Examiner (Finding 27): 


that the licensee's instruments of 


It is indeed jronic 


ntrol produced the main body of solid and irrefutable 


co 
evidence in the hearing as to the logging violations and 
pots as well as various other infractions of 


lengthy s 


licensee policies --- (Emphasis added) 


The decision here does not encourage the concept of licensee con- 
trol to hold that the control must be perfect or it need not be instituted at 
all. The voluntary controls instituted by Rollins repudiate the finding 


of indifference on its part. 


The Commission, in erroneously repudiating the conclusions of 
its Trial Examiner, fails to comprehend that the actions of the manager 


were primarily intended to victimize the licensee and not the Government. 
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Jt is important to note that when this proceeding commenced, 
the Broadcast Bureau did not charge that Rollins was negligent lin not learning 
of the deception. On the contrary, the charge then (inconsistent with the 
Commission's present finding) was that Rollins and Mirelson had con- 
spired to defraud the Commission through the Mirelson mis -statements 
and the spurious documents which Mirelson turned over to the Commission. 
The facts, however, demonstrated beyond dispute that the Rollins prin- 
cipals played no part whatsoever in Mirelson's misrepresentations. 
Therefore, the Bureau then (and the Commission now) has shifted its 
charge from one of deliberate fraud toa charge of negligence in failing 
to discover the fraud of its manager. | 

The Commission apparently recognizes that if the manages 
misconduct occurred despite the most thorough controls, Rotlins could 


not be held culpable for them. Therefore, in order to sustain its decision, 


the Commission urges that Rollins must be held culpable because (Par. 


18, p. 6): | 


_.. the "Celebrity Time" program and the manner 
jn which it was conducted was brought to the atten- 
tion of the Rollins home office on several occasions, 
the home officials at no time conducted a thorough 
or meaningful investigation of the matter. 
But the Commission nowhere explains how Rollins could have, or should 


have, been aware that Mirelson was less than complete in his disclosures 


to the Commission on March 6, 1963, or that Mirelson gave Spurious 
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documents to the Commission on April 15, 1964. The record is quite 


2/ Aas 
clear (and the Commission has found)— that Mirelson had been deceiving 


Rollins as much as he was deceiving the Commission, that he was deceiving 
Rollins because he was in fear of his job, and that his deception continued 
over a period of years. Further, this fear resulted directly from his fail- 
ure to follow the rigid controls voluntarily imposed by Rollins. 

This, perhaps, is the most serious deficiency in the Commission's 
decision: the refusal to recognize the effect of the fact that Mirelson had 
been deliberately withholding facts from the Rollins principals, including - 

a. The fact that he was not obtaining individual contracts 
from all sponsors, despite the fact that he kept making written 
responses to specific inquiries from the home office, telling 

the home office that he was (Initial Decision, Fdgs. 56-62); 

b. That the Celebrity Time program presented numer- 

our free-lance announcers who had obtained entree to the pro- 

gram through an arrangement between the King Advertising 

Agency, Celebrity Consultants, and a WNJR salesman, Joe 

Soriano, the nature of which was deliberately withheld from 

the home office by Mirelson (Id. at Fdgs. 75-76); and 
2] See Examiner's Fags. 75, 76, 88-94, and his Conclusion 5, which 

were adopted by the Commission. The Examiner concluded that "the 
licensee not only was not a party to the manager's duplicity, but was 
also a victim thereof." The Commission did not adopt this conclusion 


of the Examiner but it nowhere explained why the Examiner's con- 
clusion, required by his findings, was erroneous. 
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c. That Mirelson had ordered Soriano to fabricate a 
second set of contracts to substitute for the originals, 2 fact 


which also was withheld from the Wilmington home office 


because the deception was undertaken by Mirelson precisely 


to protect Mirelson's position with the home office(Id. at Fdgs- 88-90). 


It is indeed puzzling that the Commission should conclude that Rollins was 
somehow negligent in not being aware of facts which, the ees demon- 
strates, Mirelson had gone to great lengths to conceal from the Rollins 
principals. | 
The Commission has attempted to avoid this rather Be oes evi- 
dentiary dilemma by citing two events which, the Pern asserts, 
should have made Rollins aware that it was being deceived by an employee 
who, the record makes absolutely clear, had been @ trusted and faithful 
Rollins employee for 10 years. First, the Commission asserts that 
during the September 26 and 27, 1962 audit, Crow and Frank Miner, the 
Rollins Comptroller, discovered that on certain of the agency shows, 
announcements were being broadcast which did not have contracts in the 


files, and during that same audit, Crow "raised questions" concerning 
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the Celebrity Time show in other res pects. Second, the Commission 
points to the fact that in August 1963 the Commission sent Norman King, 
of Celebrity Consultants, a letter which made reference to a discussion 
by King with members of the Commission staff concerning possible double 
billing in the Celebrity Time program(Concls. 9-10). 

This is the entire foundation upon which the Commission's holding 
on notice rests. But other facts of record, which the Commission has ignored, 
make it clear that by no reasonable criteria could the Rollins principals be 
expected to even suspect Mirelson's duplicity, based on these two inci- 
dents. Although Crow discovered that certain of the contracts for agency 


shows did not exist, nevertheless even if the record would demonstrate 


4 
that the missing contracts were in fact related to Celebrity cienen the 


Commission is asserting that discovery of a few missing contracts should 


3/ Although the Commission's Decision is content to ambiguously assert 

= merely that Crow "yaised questions, '' the record is absolutely clear 
that the questions were of such a nature that they could not possibly 
have alerted Crow to suspect Mirelson's deception. Thus, Crow had 
heard a woman on the Celebrity Time show talking in what he believed 
to be a "heavy Jewish accent," and he was further surprised at two of 
the performers whom he believed to be "rank amateurs." Therefore, 
he inquired of Mirelson who they were, and Mirelson told him that 
they were "guest talent." Crow, of course, was unaware of the arrange- 
ments under which this talent had come on to the program, for the 
simple reason that Mirelson had been systamétically hiding the nature 


of all such arrangements from the Wilmington home office(see Init. Dec. , Fdg.7 
There is no evidence to establish that the missing contracts referred 


to by Minner related to Celebrity Time, a fact which the Commission 
concedes in its Decision (Footnote 15). 
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have alerted Crow to the possibility that the Celebrity Time program was 


being run in a manner singular to it, and not representative of the other 
agency shows. But here, again, the record will support no such assumption. 
One of the serious questions concerning the Commission's decision is why 


the discovery of the possibility of a few missing contracts should have 


galvanized Crow to investigate the Celebrity Time contract file, or to lead 


him to suspect that there existed an extremely complicated relationship 


whereby Soriano was bringing free-lance talent to the station, receiving 


money from the talent, then turning that money over to Mirelson, “who then 
turned the money over to the Rollins accounting office as payment on the con- 
tract obligations which Norman King had with WNJR. All of this,| of course, 


was not known to anyone at the Wilmington home office for the simple 


reason that the station manager had been keeping it from everyone there. 


By what logical standard should Crow have suspected the existence of such 


a complicated relationship merely because of the absence of a few contracts % 


Although here, again, the Commission's Decision is silent, the 
record is clear that although Crow did not immediately investigate the 


Celebrity Time contract file or, indeed, the contract file of any of the agency 
shows, nevertheless he certainly did not ignore the absence of contracts. The 


record again is clear that he immediately demanded of Mirelson that the 


contracts be obtained, and Mirelson promised in writing to do so. Thereafter, 

————— 

5/ The record is also clear that Mirelson's motive in doing this was to cover 
his tracks with the home office, particularly since the King account was 
in arrears. 
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for a period of months, Crow repeatedly inquired of Mirelson as to whether 
the contract file was up to date and Mirelson repeatedly jnsisted that it was 
(Initial Decision, Fdgs. 57-62). Under these circumstances, why should 


the Commission now hold that Crow should have personally inspected the con- 


tract file? Ifthe Chairman of the Commission, for example, suspected that 


the Commission's Docket Section did not have @ complete file in a particular 
rule-making proceeding, and he therefore demanded that the file be completed, 
and thereafter the head of the Docket Section repeatedly insisted that the file 
was complete, would the Chairman, therefore, feel impelled to personally 
investigate the file? 

It must not be forgotten that what we are here considering is a matter 
which was not of transcendental or overriding significance to the station's 
broadcast operations. The’ absence of a contract in a file is not a matter 
which would ordinarily lead one to suspect that a station staff is being dere- 
lict in its programming responsibilities or in its responsibilities to the 
Commission. Although the matter eventually led to the manager misleading 
Rollins and the Commis sion, it is only by hindsight that we can now say that 
any extraordinary suspicion of Mirelson could have been expected of Crow. 
Moreover, not a single member of the public ever complained about our 
Celebrity Time show, the way it was conducted, the persons who performed 


thereon, or any other matter concerning the program. Had public complaint 


-14- 

existed, Crow might well have been under a duty to personally and 
fully investigate the program. In the absence of such objection, itis 
difficult to see why the Commission believes that Crow's sence upon 
written admonishment, rather than personal investigation, was such a 
deficiency in licensee responsibility that it requires denial of an appli- 
cation for renewal of license. | 

Finally, the August 1963 letter from the Commission to | 
Norman King dealt exclusively with double billing and the Rollins home 
office made an immediate inquiry on the question raised by the Letter, 
even though the Celebrity Time program had been voluntarily cancelled 
before the first FCC investigators had visited the station. Nothing in the 
letter could have alerted Crow to suspect the existence of the ace 

| 

ments which Mirelson had been des perately hiding. Certainly even the 
Rollins inquiry into possible past double billing, although the station was 


no longer dealing with King, shows Rollins was not an indifferent licensee. 


The Commission asserts that had Rollins made a more de- 


tailed investigation before submitting the March 16, 1964 Opposition to 


the Notice of Forfeiture, that Opposition would not contain the inaccuracies 
| 
which it did. In this connection, we note the Examiner's deter- 


minations that the inaccuracies in the Opposition were trivial | 


ae ee 
&/ 
and unintentional. It is possible that a different type of investigation would 
have disclosed the condition of the Celebrity Time documents and thus might 


have prevented the preparation of the spurious documents. But the Rollins 


home office acted reasonably under the circumstances. It asked for and 


believed it had received representative contracts, one of which it furnished 


to its counsel. The procedures that it followed in collecting the information 
submitted with the Opposition were approved by its counsel (Initial Dec., Fdgs. 
78-81). Therefore, there can in no event be any imputation of indifference. 

It is not at all consistent with the Commission's prior precedents to equate 

the failure to make a more thorough investigation with negligence so gross as 
to warrant a denial of license. 


The Commission attemptsto distinguish te instant case from the 


WOL case by asserting that Rollins made no meaningful investigation to 


determine the facts after it was on notice (Par.23). This distinction is com- 
pletely incorrect. When Rollins first became aware that something was 
wrong with the contract file for the Celebrity Time program, it immediately 
conducted its own thorough investigation which unearthed the original con- 


tracts. It was during this! investigation that Rollins first learned the details 


6/ The Examiner found (Concl. 35) that: 
“At most, there was some negligence on the part of Mr. Rollins' subor- 
dinates in the inclusion of an erroneous statement as to when contracts 
with an agency had terminated, and, at worst, only a very minor degree 
of culpability - and certainly not anything in the way of a serious mis- 
representation - can be attributed to a subordinate of Mr. Rollins for 
the inclusion of a footnote statement which failed to reflect a reduction 


for a period of about three months in the weekly charge made by the 
station for the 'Celebrity Time' broadcast periods. Mr. Rollins had 


no purpose to mislead or deceive the Commission in any way when he 
signed the Response and he is not chargeable with either misconduct or 
irresponsibility in connection with the episode of the filing of the Response." 
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of the manager's misconduct. Most important, it voluntarily turned these 
contracts and all the information it unearthed over to the Commission, 
making full disclosure of the manager's misconduct. 
Ill. THE COMMISSION'S DECISION IS INCONSISTENT 

WITH THE DECISION OF THE COMMISSION IN 

LAMAR LIFE BROADCASTING CO., 14 F.C.C. 

2D 431, WHERE RACIST CONDUCT WAS FOR+- 

GIVEN IN LIGHT OF THE CORRECTIVE ACTION 


BY THE LICENSEE, AND THUS THE DECISION 
VIOLATES THE CONTROLLING PRINCIPLE OF 


EQUAL AND UNIFORM TREATMENT TO LICENSEES 


It cannot be denied that the decision of the Commission is violative 
of the controlling ruling imposed by Melody Music, Inc. v. Federal Com- 
munications Commission, 345 F.2d 730 (D.C. Cir., 1965). In the Melody 
Music case, the Court placed upon the Commission a discipline of deciding 
questions before it by the application of uniform principles, oF, if differ- 
ent principles are to be applied, the Commission is required to explain 
the inconsistent decisions in light of the purposes of the Act. : 

That the Commission has failed to fulfill this responsibility in the 
instant case is evident from the following: : 

a. Onthe very same day that the WNJR licensing matter 
was argued before this Commission, the Commer heard 
argument in the Lamar renewal proceeding; | 


b. In Lamar, the complaint against the licensee involved 


one of the most significant aspects of licensee responsibility, 


that is, service to all Americans by a broadcaster on an equal 


basis without regard to questions of color; 
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c. While the Lamar case involved instances of disgrace- 
ful racial slurs and discrimination, in this case the complaint 
concerned only the actions of a manager who alone, without the 
knowledge of Rollins, turned over reconstructed "contracts" to 
Rollins and investigators of the Commission. In the Lamar 


case, the public was directly affected, whereas in the instant 


case the public was nowhere directly affected since the events all 


related to internal housekeeping administrative matters. Asa 


matter of fact, in Lamar, the complaint was brought to the atten- 
tion of this Commission by direct intervention of the affected 
public, whereas, in this case, there has not been a single com- 
plaint from @ member of the public concerning any of the acts for 
which Rollins has been criticized by the Commission. No decision, 
sensitive to the spirit of the Constitution, American democratic 
political philosophy and the purposes of the Communications Act, 
can reasonably equate the seriousness of the conduct of Lamar 
Life with that of Rollins. 
Based upon the decision of the majority of the Commission, and 
ignoring the findings of even more serious violations found by the dissenting 


Commissioners, Lamar Life was found to have willfully and knowingly - 


SESe— 

A. Violated the requirements of the Fairness 
Doctrine by its presentation of spot announcements paid for 
by the Jackson, Mississippi White Citizens Council without 
the presentation of any opposing view point; 

B. During the period of June 1, 1961 to May 31, 1964, 
permitted only limited Negro participation in WLBT's locally 
originated programming, indicating a lack of broadcast Anne 

<3} 
vices to the significant Negro community; | 

C. Prior to June 1964, broadcast only one Negra 
religious program, even though, as the record then aes clear, 
there was a need for additional programs of this kind; 

D. Failed to provide civil courtesy to Negroes; “Mr. aha 


'Mrs.," and "Miss" were not used when referring to Negroes 


over the air; and 


E. Used the shameful and derogatory terms "Nigger" 


and "Negra" over WLBT in commentary programs. 


The Commission did not condone this conduct. It said (14 PesiGicice, 
| 


24 at 436, note 13); 


ASG) = 


We do not wish to downgrade what we consider to be 
the crucial significance of active and increased 
Negro participation in the broadcast communications 
field. Indeed, our remarks should certainly not be 
construed to imply that a broadcast station could 
serve the needs and interests of any substantial 
minority group population within its service area by 
ignoring them. : 


How did the Commission come to grant Lamar a one-year renewal and 


then a three-year renewal in the face of such conduct? The answer is 


simple. Lamar corrected its disgraceful conduct and was held to be 


entitled to another chance. Said the Commission (14 F. C.C. 2d at 437): 


21. We also note that there has been a marked improve- 
ment in Negro participation in WLBT locally originated 
programming since June of 1964. Our designation order 
in this proceeding, although not specifying its weight or 
significance, permitted the reception of post-renewal 
period programming evidence, since the ultimate issue 
was the probable future performance of the applicant. 
We believe that evidence of this nature is properly 
before us and merits our consideration in our overall 
evaluation of WLBT's performance. 


The Commission goes on to note the improvement, stating, for example, 
that additional Negro programs have been added and that the station no 
longer uses the words "Nigger" and "Negra" over the air. 

Under the doctrine of Melody Music, supra, Lamar and the 
instant case were required to be decided by the same principles or 
explained in light of the purposes of the Act. Yet, having expressly relied 


upon corrective action in the Lamar case, the Commission, without any proper 


justification, refused to do so in our own case. Ignoring its responsi- 

| 
bility to be consistent with Lamar, the Commission criticizedithe Examiner 
for taking into account the voluntary and corrective action taken by Rollins. 


In an abrupt and unexplained about-face from Lamar, the Commission here 


gave no weight to Rollins! corrective action, stating that "a renewal applicant 


must be judged even more on the basis of its past than on its promises for 


the future.'"' (Par. 33). 
It was improper for the Commission to downgrade Rollins' past 
corrective action taken four years ago to the level of mere promises. 


Rollins is a multiple licensee whose other licenses are now regularly renewed. 


In attempting to assess "its probable future performance," the Commission 

not only could, but, it is submitted, was required to exam ine Rollins' actions 
taken since the performance for which it was criticized -- regardless of the 
Lamar decision. The Examiner properly found Rollins’ actions were those 

of a responsible licensee who had made amends. But certainly the Commission 
cannot, as a matter of law, disregard Rollins' corrective Bekions while at the 


same time, in the contemporaneous Lamar decision, forgive much more ser- 


| 7/ 
ious misconduct because corrective action was taken by the licensee involved. — 


Rollins, which has rendered a fine public service in serving all of its audience, 


is certainly entitled to equal treatment. 


ee 


i 

7/ In its original Memorandum Opinion and Order, 38 FCC 1143, granting 

$ a conditional one-year renewal to WLBT, the Commission relied 
entirely upon the applicant's "stated willingness" to mend its ways and 
to cure the defects alleged to have existed in its programming service 
to the public. 
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Although the Lamar decision represents the most dramatic 
example of the startlingly inconsistent and harsh treatment of WNJR by 


the Commission, it by no means stands alone. Ordinarily, the Commission 


; 8 
recognizes its obligation -- expressed to the Congress in 1960 when it 


sought authority to impose forfeitures -- to avoid the harsh and disruptive 
effects of so-called death penalty cases: the punishment generally is 
tailored to fit the crime. 

The Commission cannot rationally explain the purpose to be served 
by denying license renewal of WNJR, in the face of its consistent policy in 
renewal proceedings of imposing no more than forfeiture for more serious 
violations which directly affect the station's service to the public. Moreover, 
in many such cases, the Commission expressly considered the corrective 
action taken by the licensee, a consideration which, without explanation, 
the Commission refused to apply in this case. See, e.g., United Broad- 
casting Company, Inc., 4 F.C.C. 2d 293 (1966) ("established" equipment, 
engineering performance and log-keeping violations excused in light of 


"corrective effort" after Commissiondiscovery of irregularities); Mark 


8/ "The revocation of a licensed to operate a broadcast station can have 
a far-reaching effect on the community it serves as well as upon the 
licensee of a station."" U.S. Congress. Senate Committee on Inter- 
state and Foreign Commerce, Communications Subcommittee. 
Hearings. Proposed Amendments to FCC Act of 1934, 86th Cong., 
2nd Sess. (Washington: Government Printing Office, 1960), p. 28. 
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Twain Broadcasting Company, 21 R.R. 238 (1960) (transmitter log 


deficiencies and falsification, and faulty control procedures, excused by 
ultimate corrective action); Washington Broadcasting Co. (vou, 8R.R.2d 
1267 (1966) (falsified programming survey results excused by lack of 
knowledge of licensee); Dover Broadcasting Company, FCC 62- 1287, re- 
leased December 13, 1962 (comme rcial messages broadcast Sonine emergency 
| 
operation; misrepresentation by station manager concerning sack operation 
and knowing preparation of inaccurate logs punished by forfeiture only); 
Arthur Powell Williams, 7 FCC 2d 519 (1967) (renewal granted after for- 
feiture for unauthorized transfer of control, a violation of Section 310(b) of 
the Communications Act); and numerous forfeiture cases, including Meyer 
Broadcasting Company (KFYR-TV), FCC 64-104 (1964) ("morally repre- 
hensible'' conduct of employees involving a rigged contest not jy violated 
specific provision of Communications Act, but reflected "a standard of 
operation far below" that required of a licensee; forfeiture only imposed 
in view of lack of knowledge of licensee's president and stockholders and 


discontinuance of contests until proper controls could be instituted). 
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THE COMMISSION FAILED TO GIVE PROPER 
CONSIDERATION TO THE OVERALL PER- 
FORMANCE OF ROLLINS IN THE OPERATION 
OF WNJIR, PARTICULARLY ITS HIGHLY MERI- 


ORIOUS SERVICE TO THE NEGRO COMMUNITY 


TORIOUS SERVICE TO THE ie 


In contrast to the Commission's willingness to forgive racist 


conduct and resultant damage to the public in the Lamar case, the 


Commission, in this case, has ignored the total performance by Rollins 


in its operation of Station WNIJR. There never was any allegation made 


or any evidence offered in this case that the public suffered by reason 
9/ 
of the programming of WNJR. No complaint with respect to the pro- 


grams was ever received by the Commission. The issues in this pro- 
ceeding were limited to certain specific alleged housekeeping and 
administrative matters which in no way involved the program performance 
of the licensee or the manner in which it served the community. 

Indeed, even the misconduct of the manager involved a single 
program broadcast in the late evening hours and cancelled before the 


investigation started. So far as the remaining portion of the time 


— 


9/ Celebrity Time of all area radio programs broadcast in its time 
period was usually the most popular among Negro listeners (see 
WNIR Exhibit 164, pp.2-3, Tr. 3827-3828, 3833-3836). In foot- 
note 19 the Commission makes reference to Celebrity Time pro- 
grams during evening hours sometimes being repeated. The repetition 
of radio programming is not per Se objectionable. Frequent repetition 
of broadcasts of all kinds has been the custom of national radio and TV 
networks and other broadcasters. There is no evidence that the re- 
peated programs were of poor quality or that the public suffered by 
repeat broadcasts of Celebrity Time. 


is concerned, the Commission was required to consider and weigh in 


balance that WNJR has presented a highly meritorious service for its 


community, particularly the Negro audience to which its programs 


were primarily directed. 

This matter is highlighted by the dispute which com with . 
respect to the introduction of Exhibits 37, 38, and 39 tendered by 
Rollins with respect to its programming and the manner in which the 
home office supervised and was attentive to the programming respon- 
sibilities of the station. The Broadcast Bureau, in Snjiectingito the 
introduction of these exhibits for the purpose of showing the quality 
and content of programs, made clear that no issue was raised about 
the overall performance of the station and Rollins, of neces sity, had 
no burden to offer any evidence on this question. The eeeiee ad- 
mitted the exhibits solely to show the manner in which Rollins con- 
trolled the programming of the station (Tr. 3516-17; 3620-22). 

Consideration of the overall performance of Rollins is now 
at any rate required since the Commission has introduced and has 
relied upon in its Decision the contention that the WNJR aon eee 
was in fact adversely affected by the alleged deficiencies to the point 
where "the listening public was not assured of a desirable Seercaee 


service from several aspects of the manner of operation of WNJR in 


=o — 


the period under consideration" (Footnote 19, Pp. 12). The Commission, 
however, could not possibly make such a judgment without consideration 
of the extraordinarily high level of public service programming which 
Station WNJR in fact presented and which will be discussed more fully 
below. 

Even if the Commission, however, had not relied in its Decision 
upon the assertion that WNJR's programming was deficient, nevertheless, 
the Spartanburg case, Hall vy. Federal Communications Commission, 257 


F.2d 626, 629 (D.C. Cir. 1958) makes clear that in evaluating a licensee's 


qualifications, all aspects of its performance must be considered. This 


js hornbook law. Just the other day the Examiner in WXUR, 68 D-70, 


——_$—__— 


Dec. 13, 1968, stated "'. |, In renewal hearings, the licensee is adjudged 
on an overall evaluation of its performance rather than on isolated in- 
stances of error [citing cases/. " By refusing to consider all of Rollins’ 
performance, the Commission has been led to a distorted and erroneous 
view of the qualifications of Rollins as a licensee. Certainly even the 
barest review of Exhibits 37, 38 and 39 would have demonstrated that on 
the highly important matter of program control, Rollins had fulfilled its 
duties completely. When one weighs in the balance Rollins' performance 
in the program field, it is made clear that the Examiner's conclusion that 


Rollins certainly was not disqualified to be a licensee was correct. 


Rollins was one of the first stations in the United States to 
'  10/ 
program for the Negro community, with Negro program personnel. 


Its total record during the period under scrutiny and after must be 
considered in deciding whether it is qualified to be a licensee. 
| 
If for any reason the Commission is in doubt about the per- 


formance of Rollins, we are submitting herewith information demonstrating 


the character of its service. It is requested that the record be reopened 


for consideration of these matters if the Commission cannot conclude, 

as it must surely do so as a matter of law, that the Rollins performance 
was highly meritorious and outweighed the deficiencies which underlay 

the Commission's decision. This performance certainly belies any finding 


that Rollins is indifferent to its responsibilities as a licensee. 


The Kerner Commission Report, which vividly illustrates the 
problems facing Newark and illustrates the service provided by WNIR 


SL 
| 
10) Many of its problems in this case undoubtedly are the result of 
the failure of Negroes in the earlier days of Negro employment 
to pay attention to administrative detail. The free lan¢ers who 
did not follow instructions were mainly Negroes. Charles Green 
and Clint Miller, broadcasters whose conduct was in violation 
of Commission Rules, were Negroes. It would be ironic if the 
willingness of Rollins to employ Negroes and give them access 
to its microphone should be the basis of a loss of WNJR while 
racists in Jackson are given another chance. 
| 
| 


as being responsive to the needs of the city, most significantly states: 


"Between 1969 and 1967, the city lost a net total of 
more than 70, 000 white residents. ' Further, "In 
six years the city switched from 65% white to 52% 
Negro and 10% Puerto Rican and Cuban." (Page 57 
Bantam Books, 9th edition, March 1968). 


The Kerner report states further, "Twenty Thousand 
pupils were on double sessions. The drop-out rate 

was estimated to be as high as 33%. Of 13, 600 Negroes 
between the ages of 16 and 19, more than 6,000 were 
not in school. In 1960, over half of the adult Negro 
population had less than an eighth grade education. ss 


(p.59, supra) 


"The typical ghetto cycle of high unemployment, 

family breakup, and crime was present in all elements. 
Approximately 12% of Negroes were without jobs. An 
estimated 40% of Negro children lived in broken homes. 
Although Newark maintained proportionately the largest 
police force of any major city, its crime rate was among 
the highest in the nation. In narcotics violations it 
ranked fifth nationally. Almost 80% of the crimes were 
committed within two miles of the core of the city, where 
the Central Wards is located. A majority of the criminals 
were Negro. Most of the victims, likewise, were Negro. 
The Mafia was’ reputed to control much of the organized 
crime." (p.59, supra) 


The report graphically illustrates the importance of the role of 
radio in black communities such as Newark, at page 376. "Among the 
established media, television and radio are far more popular in the 
ghetto than newspapers. ub 

WNJR's unique role in this regard is recognized by such state- 


ments as the following from the National Association for the Advancement 


of Colored People. 'We recognize and appreciate your Serene to 
Newark's need for positive commentary. You reach so many of the 
homes that other media miss." (Appendix No. 1) 

"Thus, radio can be an instrument of trouble and pension in 


a community threatened or inundated with civil disorder. It can also 


do much to minimize fear by putting fast paced events into proper 


perspective." (Emphasis supplied) 


The proper perspective of WNIR in its role as a black voice 


in this overwhelmingly black community is illustrated by the fact that 
the majority of the employees at WNUJR are black. Those responsible 
for the programming are black. Sixteen of the total 28 employees are 
Negro. Of the air personalities, nine of the 10 are black, including 
the two supervisors of the announcing staff. Of seven persons in super- 
vising positions in the station, four are black. The station has black 

| 
personnel among its executives, salesmen, engineers and office per- 
sonnel, but the factor of paramount importance is the station pros 
grammed by and for blacks. : 
WNIJR's personnel has total community involvement a and 


off the air. The black community of Newark looks to them for leader- 


ship. (Appendix No. 2) 


290— 


Said the New Jersey Committee Against Discrimination in 


Housing (Appendix No. 1): 
"It js indeed ironic that WNIR with its long history 
of excellent community coverage and public service 
presentations should be threatened with the loss of 


its license. Please be assured that we hope the FCC 
will reverse its decision because its effect on Newark 


would be absolutely devastating. "(Emphasis supplied) 
The Rev. Donald H. Moeser, Secretary of the Committee, noted the 
results of WNJR programs for the committee and concluded - 

We highly value the community consciousness of 

WNJR and we believe your radio station is the only 

Newark station serving Newark." (Appendix No. 1) 

This comment from the principal and others at South Side High 
School in Newark: "WNJR is, without question, a community institution 
with a true social conscience. Our commendation to its leadership. "' 


(Appendix No. 1) 


WNIR developed the "Plans For Progress" program. (Appendix 


Working with this program and "Operation Drop-in, '' WNJR 


and its personnel have succeeded in getting hundreds of blacks to con- 
tinue their education. 

Working with the Mayor of Newark, WNJR at the end of the 1968 
spring school session conducted “Jobathons" seeking job opportunities 


for Negro youth. Over 2,000 job offers were received in three weeks. 
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The WNJR program, "The People Speak, "' aired twice daily, 


serves as the voice of the ghetto. (Appendix No. 4) 

WNJR regularly broadcasts directly from the ghetto areas and 
lets the ghetto residents know that someone cares. | 

From toys and food to bring Christmas to ghetto children to 
airing the black community's desire to honor Dr. Martin Luther King, 
WNJIR serves with total community involvement. (Appendix No. 5) 

With every available technique, WNJR communicates with the 
black community. The regularly scheduled programs of the Urban 
League of Newark, the reports from Rutgers University, the New Jersey 
Highlights Program produced by CORE, the African Forum ford the 
United Nations and the Rutgers University Forum are all examples of 
regular programming designed to inform and communicate with the 
black community. | 

Northern N.J. Matrons Society, an organization of Negro women 
in community service, states: i 
".. WNJR is our favorite radio station, itis a com-| 
munity MUST." (Appendix No. 1) | 
Any logical review of WNJR's service in the public interest must 


consider statements such as those received from the NAACP, the Newark 


Senior Citizens Commission, the Mayor and Deputy Mayor of Nee 


(Appendix No. 1) 


The role of WNJR with the churches of Newark is shown by 
the attached letter from the Union Baptist Church and St. James A.M.E. 
Church. As they state, '...we would be lost without WNJR." (Appendix 
No. 1) 

The letters from the black community of Newark, which appear 
in Appendix l, eloquently illustrate that WNJR is serving in the public 


interest. 


CONCLUSION 


For the foregoing reasons, it is requested that the Commission 
rehear and reconsider its Decision in this matter, and adopt the 
Decision of the Examiner. If for any reason it feels it is unable to do 
so, it is requested that the record be reopened to consider the evidence, 

bearing on the actual performance of WNIR, submitted with this 


Petition. 


Respectfully submitted 


CONTINENTAL BROADCASTING, INC. 


J. Gaynes 


Law Offices of Marcus Cohn 
317 Cafritz Bldg. 
Washington, D.C. 20006 

Its Attorneys 


December 26, 1968 
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Helene Braun certifies that she has this 26th day of December, 1968 


sent by first class United States mail a copy of the foregoing PETITION 
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Joseph Stirmer, Esq. 
Federal Communications Commission 
Washington, D. C. 20554 


Helene Braun 


APPENDIX NO. 1 


is graphically illustrated 


The community impact of WNIR, 
| 


by the attached matcrial. 


oups, anti-disc yimmination 


The Mayor, social service gr 
groups, the police, educators, religious leaders, NAACP, | 
poverty workers, Urban League and others all testify to the | 


outstanding performance record of WNJR. 
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Y December 13, 1968 


Col. Ed Brown 
Operations f Manager 
Radio Stetion WNIR 
Box 1258 


Newark, New Jersey 


Dear Col. Brown? 
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4 incetely/ RE 
Sy) (Los jets 

fh 
x pen TO 


/ 


Decombor 17, 1 1965 


WIR 
Post Of 
Teyarks 


Colonel FA Broun 
Operatioa Honager 


Dear Coleone). Brown: 


Bh fow shox wore rig cen hadly eo jueer 
contribrtio & has Made to tho Nowavk 


rodima theoty: mae) Sees ara) 0 are Te 
2 


ond ouvtst< enaing echievens cavhe) 


Ye teks pride jn the & that we havo & station that ean n hold 
Sto GM OF10Ng tho best mets yould bo a. trens andous loss to tho! 
comunity es & ynole 3f you gtation Wore to conse opoxating.: 


Sincerely yours 


District Mans. Zeit 


1S) 


ARTS HIGH SCHOOL. 
ss0 Hie! STKCCT 
NEWARK, NEV SENSEY 
07102 


DR. HARRY LEVIS, PeciPat 


, Mier: Peitct Au 


sare St: 
ee vaion pron: 


T miderst2: 
conecraing the 
jnforsation comes 
ROpporens tics 

the puol 
of guests 


wed to SUDP Ort, 


thor socinn 
in aestrs Les 


stigens from th: lege 
ast on proble:s 


ae finest c 
in the pudlic interes 


fe) ur s Ge 

yeributions 

% ‘oan Least 

a tion very 
of 


vorker for wae 
youth of this 
deeply @PpP yrocia 
en us ain sor ving 
wary non- 


en ny 9 to serve 2S & voluntecr ¥ 
end I have yatened the operations and gr 

sn the Urosn League, ere 
Rance you have giv 


Jn addition, you have given 
upgrading some into manager rial jobs. 


privileg 


the servi 2 he sac assist 
our pudlic Shrough the ye adic Strtione 
whites employs? x rofESs3 ositions, 
xe 13 3 that you ond soe 
roadce ae and thet yo 


staff have yoneld 
station “Vill 


Ye do hope the 


tho best and highest stand 
seted to continus this 


be pori.-vee 
and a successful New Yeart 


Sincerely Yourss 


» 


bbe 
) Tine EB. Pohamnon 


mis eler 
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Nooris COUNTY Economic OPPORTUNITY Councit INC. 
38 ELM STREET | 

MORRISTOWN, 4 JERSEY 07550 

TELEPHONE: AREA CCUE (201) 237-5336 - 67 


Ex CCuTtIve pDIRTCTOR i 
4 i 
JAMES VARNER Decerbor 13, 1966 | 


Mr. Willien J. Gellacher, Jr. 
P. 0. Box 1258 
Newerx, New Jersey 07101 


Deer Bill: 


fre 


I do not mo : 

the Radio Stabion is 
filling 2 vital need in 
no action ¥4 


tO 


ch 


Ho 


The Morris County Zconont or 
to support you in any wey po sil 
operation. 


J James 
Executive Director 


Lewis B. PERKINS. Jn. 
DEPUTY MAYOR 
Newark. New JERSEY 
07102 


Y 
December 12, 1968 


Mr. William Gallagher 
General 


Newark, New Jersey 


Dear Bill: 


-ly read an article concerning the 
(FCC) Federal Communications Conntission's intentions 
to take avay th proadcasting rights of Radio Station 
WANJR int i 


Knowing the tremendous pert the Station has played 

kes this a very @istressing situ- 
ation. ai at something can be done to 
rectify this. meny times in the past 
that we have called upon WNIJR for assistance in the 
various commmnity projects, and how they have always 
responded. On the whole, the Station has taken quite 
an active part in trying to pring togetherness in our 
City. 


I wanted you to know our feelings regarding this 
matter and how much we believe that you are 4 needed 
part on the "Newark Scene”. 


Sincerely, 


Levis B. Perkins, 
eputy Mayor 


§ SPRINGFIELD AVENUE 
NEWARK, N. J. 07103 


242-4343-4-5-6 
7 
Je ADDONIZIO 
the City of Newark 
EBS 
Protection Bureau 
ond Boulevard 
#5 SPEILBERG 
Geld Ave. Merchants Assn 


Mr. Galisgher 
ViNedeR. croadcesd 
INDALL 1700 Union Ave. 


cn in Community Service Union, New Jersey 


OPER fy. Gellaghers 
of Racial Equalicy : 
It hes come to the ettertion of this office of problez with 
, F.C.C. I adnit I an not thoroughly *: ser with all the fecets 
eee eeeonte of the provlen. But I must admit 1 ex > ited. fs 
mF know the Springfield Ave. Complaint 5 
its success to the jnterest your station 
spot announ sats telling the “.N. R 
exsistenc? » what we are ettenpting 
in words. I heve spoken to meny people wh 
b. MENRILL d@nily who heare your announcements sta 
1 Council of can possivly do they woulé more than harpy to ¢o so 
ee prayers are with you. The remote that you do once & mon 
Comp leint cureau or the Hel dackson show has grown ito 2 
many pecple heve wrote and stopped dy wonderin 
e month. 


Even though I acmit lem rot femilisr vith the problem you are % 
throuch, it is the sincere hope of myself, mex s of my steff a 
hundreds of people who would de in a mess were 

then where to go to receive help. The good 

doing in this community can and shoulé ow we 

ever the problem is, 


If there is anything we 
do not hesitate to notify m 


2XD HOFE I 


Lewis B. PERKINS, JR. 
DEPUTY MAYOR 
Newark, New JERSEY 
07102 


Y 
December 12, 1968 


Mr. Willian Gallagher 
General Manager 

Radio Station WNJR 
Box 1258 

Newark, New Jersey 


Dear Bill 


I recently read an article concerning the 
(FCC) Federal Com wmications Commission's intentions 
to take away the proadcasting rights of Radio Station 
WNJR in the Newark area. 


the eee ert the Staticn has played 
comounity makes this a a NER distressing situ- 
T certainly hope tha something can be done to 
Ses this. I think of aera meny times in the past 
that we have called upon WIR for assistance in the 
verious commnity projects, and how they have always 
responded. On the whole, the Station has taken quite 
an active part in trying to bring togetherness in our 
City. 


I wanted you to know our feelings regarding this 
matter and how much we believe that you are a needed 
part on the "Newark Scene". 


cae 


ZN sg ee : 
eputy Mayor 
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in worcse c people wno 
a@nily wno hearc yo announcements state if 

can possivly ¢o they woule more than ha 
prayers are with ¥ emote that you 
Compleint furese he dacksen show 

many peeple have wrove ani stopped dy wond 
e month. 


Bven though I acnit Tan rot 

through, it is the sincere ho 

hundreds of people who would be in a ness were inot for you telli 
them vhere to go to receive help. The good you nd your station & 
doing in this ce gunity can and shoulé out weigh by a mile what- 
ever the problem | 


If there is anything we 
do not hesitate to notify me 
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CITY OF NEWARK, NEW 


HUGH -. ADDONIZIO, MAYOR 


bMINIce A. SPINA 
DIRECTOR 


December 


Mr, Hel Jackson 

Assistant General Manzger 
Station W.N.J.R. 

1700 Union Avenus 


s of the decision 3 
bunabe occurrent 
bets 
TS0LC 


a with 


on numerous 

the putlic v 

ment. nL Et 2 erwis qwould hev 
inform.tion ¢s 1g with no funds whetevers 
organizations + i 


much needed 
how I may 2s 


| 
Hopefully yours, 


hi Bre K 
Theodore Re Ho: 
Act/Capt. of Police 
Coununity Relations 
Bureau 


BOARD OF 


Radio stati 
1700 Union 


ation 


disturbed about the 


opportu nity 
jn your station & and arn 1Look- 
forward & ¢ your aid and co i 

future Caen. res} “0 the Newark public 


sx 
Cae 


EDWARD I. PEFERTr 
Deputy Ssuperintenc lent 
of Schools 


$ 1 
(Mrs) Cora S. McCoy 
130;:Barclay Street 
Newark, New Jersey 07108 


December 11, 1968 


ol. Ed Brown 
GSsration Manager 
Radio Station WNJR 
P.O. Box 1258 
Newark, New Jersey 07101 


Dear Sir: 


I understand there is talk of discontinuing st 
WNJIR. I sincerely hope this does not come to 
This station is our most reliable station for g 
local news. 

we, at the Newa Senior Citizens Commission appreciate 
the time this s jon has given our programs. We 
reach many more nior citizen through radio than by 
writing to them. 

Many thanks for what has been done and hope you will 
remain on the air. 


Sincerely, 


ean s ANS € ‘\ 


Cora S. McCoy 


UNION BAPTIST CHURCH 


6l°FOURTH STREET ; NEWARK, NEW JERSEY 07107 : 
Rev, GEORGE L. RAY, Pastor DEACON BOARD 


353 So, Clinton St. East Orange, N. J. OTIS BROWN, Chairmen © 


OR, 544651 ‘ 485-7922 


Mrs, FLORENCE SMITH, Church Clerk 
425-3135 
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REV. LEVIN 5. WEST 


With kindest personal regards. 


> DR. L. SYLVESTER ODC 
President aj Executive Dir “ 


December 


Mr. Edward Brown 
Operations Director 
Radio Station "WNJR" 
1700 Union Avenue 
Union, New Jersey 


Dear Mr. Brown: 


k you, and 

WNJR," for 
splendid job you ar nalf or the p 
of our community. in airin 
our weekly "Newark Report-1966" 
Program Series, has done much to reinforce|cons 
etive and wider comnunity efforts in behalf of 
poor and disadvantaged. This alone, has earned 
and "WNJR," the gratitude of the community; and 
this corporation. 


I am confident, but let me expres the wish, th 
will be successful in your efforts to shepherd thr 
your license renewal application with the Federal 
Communications Commission. 


Sincerely yours, 


Zz i 

by, 4 ff TCL. 

wnt DP). Kept Gey, 
Dr. L. SyIvester Odom C— 
Executive Director 


High CITIZENS COMMISSION 


760 CLINTON AVENUE : 
HUGH J. ADDONIZ!O 
Mayer, Gity of Newark 


NEWARK, NEW JERSEY 07108 
RALPH A. VILLANI 


378-9810 
Ps Pres., City Council 


CKA A. INGHAM 
Cirector 


December 10, 1968 


4 
Col. Ed. Brown, Operations hanager 


hadio 


Deer Col. Brow, 
aio yesterdey and recording 


It was wonderful being 4t 
oO 


The Senior Isolates will listen to the g 
m, because many of them 


ood music over your 


ir daily papers. 


thei 
to do your wonderful job and know how com- 
emunity which needs you daily 


service to 2 co 


Sincerely, 
Kitty V. taylor 


NEW JERSEY CO} 
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ive Committee 
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c MONATT, Co-Chairman 
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"S. GAIL WILLITTS 
dab YOUNG 
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December 10, 


Colonel Ed Brown, Operations 
Radion Station 
P.O. Box 1258 


Yewark, 2d. 


war TD 
nde 


Doar Colonel 3r 


ose 


You may recall ae oo 
your Program Director, 
letter of appreciation 
by THIR to th 


ren 


oO 


In our bri f, 
2 
months we have 
ernoon as I was 


i ky 
“4 
© 
3 


dri 


fale} 
baat 


Wen 

him atrare of our . servi 
of our officers to anot 
which he shares with Hal 
half heur programs ceseri 
minorisy groups experienc 


. 


station offered to us 4& fre 
vias used Sk by 
direct result of thege 


Lhe 
wai cn 


In addition, 
"spot amnouncement” 
out the program day. 
provided us With over 
about housi 
the Come comers aness of WX 
station is 


lent comm 
threatens 
we hope the 
Newark would 


Very sincerely 


Aye Lae 
Pev. Jon rel 


Secre sary 
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FOCUS ON NEWARK 


790 BROAD STREET NEWARE, NEW JERSEY 
Suite 1102 


REV. WILLLAM E. HEDGEBETH, Chairman 
80 Murray Street Newark, New Jersey 
2424051 


December 10, 1965 


Col. Ed Brown 
Operations Monager 
WNIR Radio 

Box 1258 

Newark, Mew Jersey 


Dear Col. Brown: 


Qur organization has jus 
that WNJR radio is being denied it 
period beginning 1959-62. FOCUS 0 
the following reasons: 


t learned through the medium of the newspaper 
s license due to irregularities for the 
N NEWARK is much distressed by this news for 


WNJR is one of the most important audio contacts with the 
black community. 


WNIR radio kas carried over its air FOCUS ON NEWARK's and 
many other organizations community programs to the black 
community and the white community. 


served a bridge between the races of people in the 
and surrounding areas. 


served to develop the community - 


done much to alleviate the problem of unemployment 
_in the Newark area. 


And the way, in which its program of music and comnunity affairs 
is put together and presented over the network has done much 

to interest the listeners in helping themselves and also what 
they can do for others. 


Therefore, FOCUS ON NEWARK, resolves that this, your station, is 
vitally necessary to the growth of Newark and its health. 


Sincerely yours, 


Rev. Wa. e. Hedgebeth, 
Chairman 


MONTCLAIR SLATE CoLLeG=s 
FouNoso 905 
Uersr Montetarr, Nzw JuRrsey 
07043 4 


orrice Of THE PROSIOSNT 


December 10, 1968 


Colonel Ed Brown 
Operations Manager 
WNIR 

Box 1258 

Newark, New Jersey 


Dear Colonel Brown: 


“ Tt has come to my attention that the FCC! is 
currently reviewing the license for your radio 
station with a view towards possible revocation. 
It is my strong feeling that WNIR performs a tre~ 
mendous service to the community at large and 
especially to higher education in New Jersey | 
through its improved programming Ovet the past 
few years. I feel quite strongly that a revo- 
cation of your license would be a disservice to 
the people of New Jersey and a loss to Montclair 
State College. 

| 

I would like to offer to personally appeal 

to the FCG on your pehalf and ask that they 
earefully consider the services provided by WIR 
before taking any revocation action. As I under~ 
stand it, the violation which the FCC is investi- 
gating oceurred a number of years ago under | 
previous managenent and I feel strongly hat this 
should not jeopardize the license of the station 
under its current management. 


Please feel free to call upon me if there is 
tie 


anything I can do to assist you in this matter. 


Thomas H. richardso 


President 


‘ Young Men’s an 


December 10, 


Mr. Edward Brown 
Operation Manager 
WNIR 

1700 Union Avene 
Union, New Jersey 
Dear Mr. Brown: 

We are very much alarm 
the renewal of radio s 


This ection becomes tio 
establishment es WNIR 
needs throu 
root groups an 


The Central Ward, 
trying experience sinc 
communications 


effectiveness along thes 
Relations have grown W 
ffectiveness- 


munity 
total community € 


We strongly pro 
with. 


gh its organ 
@ individua 


especia 


2 the black 
were urgently 


test the FCC action and dem 


d Young Women’s Chris 


of Newark and Vicinity 


tian Association 


SOUTHWEST BRANCH 
62 Jones Strect 
Nework 2, N- J. 
MArket 4-89C0 


ng taken by the FCC in regards to 


unreasonable and more illogical when 4 communications 
ne and is doing all it can to relate real community 
zations, both church and civic, in eddition to grass~ 
s in such an area. 
fficult and 
Understanding and 
Radio was 2 real means for 
found wanting. WNIR's Com- 


ith leaps and bounds and is still growing in 


lly of Newark, has gone through a most di 
days of the 1967 summer, 
needed in many areas. 


e lines and WNJIR was not 


and this action be withdrawn forth- 


a better community, 


N “ . ay ; : 
£ RL we \ OY \e ( 
LaVozier LaMar 
Director 


Yours for 


M.E. CHURCH 
NEWARK, NEW JERSEY on 


ST. JAMES 4. 
583 HIGH STREET 
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Rev. D. McNEAL OWENS, Pastor 
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December 9, 1968 


ersey 


Deer Mre Brown: 


It has come to our attention that the FCC hes in- 
dicated thet your License may be revoked in the near 


future for alleged mé alpractice which might heve taken 


2 . 


I hope this 1S incorrect. 


plece five or six 
seficult to access 


TLLL 


From where & 


s comunity I do 


hat we could least af- 


to lLosee 


I hope that the Foo will reconsider this action 


in the Light of the good community work you are now 


We need youve 


any membe 


rz of my Board of Directors 


If you need 


or me £0r anything, let me know. 
cor 


Very. sincerely curs, 


Uses “eG, £ ayn 
Willie AY Twymen/ 
Executive Tirector 


deat 


Mrs. Frederic Strousse Preside 
5, Presicent 
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Mes. Nethoa A. WE 


WAT/erc 
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Diamonds & Fine Jewelry since 18 


gPRINGFIELD AVE NEWARK 3. Na) 
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December 3, 1§ | 


ee 
william Gallagher, Maneger 
dio station WNIR 
1700 Union Avenue 
Union, New Jersey 


Gallagner: 


t am shocked to learn that the government is seriously cons 
voking WNIR'S license in the Newark aree. i! 
i 


WNIR is the only radio station catering to the vast negro t 
Essex and nearby counties. For the nearly 15 years that I) 
an advertiser on your station, you have filled en jmpoxten} 


4 : 
as business need. 


¥ 


Prom my P ard memoer of 
a packground 

Fund end the jG 

activities of 
the Springfield . Sou d pg 
the important § rendered this community, ¢ 
since the intole 6 | 


aS 
| 


The proposed penalty in my humble judgment fer exceeds tht 
charged. | 
I am firely convinced peyond eny business consideration 9 
social service work is rendering in the greater Newark cd 
trying very hard to reach 4n accommodation of all racial | 
deprive this community 2t this time of this voice could 3 
plow to the success of this accommodation - 


o use this letter as you wish. 
Yours very 
4._S. )RICI 
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Peesizent 


TAIbot 2747-8 


December 9, 1968 


1 Ed Brown, Operation Manager 


WNIR 


It has come to our attention that the FCC has in- 
License méey be revoke 


e for alleged malpractice which might heve 


utur 
is incorrect. 


r six years 
che 


pléece five 
s£ficult to access 


I do 


From where we sit, it is 
true value o your station in this communi ty e 
that it is one racility that we could least af- 


ford to Loses 
I hope that the FCC will reconsider this action 
in the Light of the good community work you are now 


doing. We need yous 


ard of Directors, 


Tf you need any member: of my Bo 


; or me for anything, let me KNOW o 


Very: sincerely yCurss 


Yee G, 
Williem A. Twy@ 
Executive Direc 


EL24)7 Ca 
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December 3, 1968 


Williem Gallagher, Menege> 
Radio Station WNIR 

1700 Union Avenue 

Union, New Jersey 


ear Mr. Gallagner: 
Xt am shocked to learn that the government is seriously considering Te= 
voking WNIR'S license in the Newark area. 


| 
WNIR is the only radio station catering to the vast negro community of 
Essex and nearby counties. For the nearly 15 years that I have been 
an advertiser on your station, you have filled en important social as well 
as business need. 


From my position as beard member of the Southwest Brench bf the HCA, from 


5 


‘a background of over 25 years in leadership roles with the United Connunity 


‘Fund and the Council of Social Agencies, from my close association with . 
activities of the Urban League, the Springfield Avenue Merchants ' associat 
the Springfield Avenue Complaint Bureed, Ioamina good position to assess 
the important services you have rendered this community, end especially 
since the intolerable sun of 1967. 


a 


The proposed penalty in my humble judgment fer exceeds the crime that is 
charged. 


I am firmly convinced peyond eny business consideration bf the jmoortant 
social service WNIR 1s rendering in the greater Newark community, which is 
trying very hard to reach an accommodation of all racial; interests. To 
deprive this community at this time of this voice could be @ most serious 


blow to the success of this accommodation. 
Please feel free to use this letter as you wish. 


yours very truly. 


} INS 
Gabriel M. Rich 
tpresident - , 


ioz:, 


Rae 
NEWARK SENIOR CITIZENS COMNMISSIGN 
760 CLINTON AVENUE “uc 3, AbcONIZIO 


NEWARK, NEW JERSEY 07103 : Moyer, City of Newark 


ERICKA A. INGHAA 371-9210 | RALPH A. VILLANI 
roject Director Kp | Pros, City Council 


ei 
MOND P, STASILE 


December ll, 1968 


Col. Ed. Brown 
Operations Manager 
Radio Station WNJR 
P.O. Box 1258 
Newark, New Jersey 


Dear Col. Brown, 


We appreciate the promotional programs yhich radio 
Station WNJR has given to the Newark Senior Citizens 
Commission in the past and which they are doing $9 
successfully to-day. 

We have approximately 60,000 Senior Citiznes in the 
Newark area whe get a thrill everytime something, is 
mentioned over your popular station regarding thie 
Senior Citiznes. 

We have read about your station's problen in the 
papers, however, we cannot think of this Metropoliten 
arey being without radio Stetion WNJIR, nor oF in the 
future. Your station has involved itself in the com- 
munity in a wey which has been peneficial to all the 
residents. 


i 
Please consider this communicaticn 2s indication of our 


desire and willingness to cooperate with you whenever 
you feel the need. 


Informat 


A Delegate Atgency of the United Community “Go poration 


NATIONAL ASSOCIATION 


ADVANCEMENT OF COLORED PEOPLE 
NEWARK BRANCH 
e 
Telephone 248-7627 560 CLINTON AVENUE 
NEWARK, N. J. 07108. 


December 6, 1968 


Ae E. PORTER, JR. 
Fest View Provides? = Liam Gallagher 
Station Manager 

WNIR 

Post Office Box 1258 
Newark, New Jersey 07101 


ef, ALDERT D. TYZON 


Secetsry 
KES EL CHURCHNAN, JR 


Dear Mr. Gallagher: 


With your very comprehensive programing and 
“involvement in the community I need not identify 
the National Association For The Advancement of 
Colored People to you, but for the record, it is 
the largest and oldest civil rights organization 
with over 1800 branches and over 2 half million 
members throughout the country. 


In Newark, we recognize that our many branch 
functions and activities are indeed helped greatly 
by the work of WNJR. Your general discussions, 
citizen participation programs, your work with the 
youth in the Summer of 1968 and your remote pro- 
graming is indeed sincere involvement. Your 
announced plans to work for and with the under 
privileged of the city is also commendable. 


So from all of us at the N.A.A.C.P. to you and 
the staff of WNJR, we salute you on behalf of the 


many people who recognize your great work. 


Kindest regards. 


Sincerely , 
bls ¥. Ow Su 


Sally G. Carroll, President 
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Please reply to: 
Curtis J. Way 
Urban Program Director—-Newark, N. J. 
: 190 Clinton Ave. 
Newark, New Jessey 0710S 
Tel. 201-248-7527 


August 


Mr. William Gallagher 
Station Manager 
Station WNIR 

Box 1258 
Newark, 


Dear Mr. Gallagher: . 


. -‘We_recognize <é 


* to Novarkts necd for positive comentarye 
Vv the homes 


reach_so_m 
—_—_— 


Attach hereto 


New Jersey 07101 


are two announcements 
list of voter repistration places by date. 
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26, 1968 


and appreciate your sensitivity 
a he wot setae at Tl 


You 
that other media miss. 


and a 
The 


N.A.A.CoPe would like for you to use these announce=- 


ments continously until 


our Voter Registration Drive. 


If you would rather 


September 24%. to spotlight 


us do a tape or you require 


further information, please do not hesitate to call. 


> Thank you for your 
-tion in public service. 


sincere interest end coopera~ 


Sincerelys— 
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: LU Ps a. ow ed ee | 
Sf 7 Q 
Curtis J. Way 
Urban Program Director 


Sally G. Carroll . 
President 


O= COLORED 


10019 = 212-245-2109 


\e" 
A" NEW JERSEY COMMITTEE AGAINST DISCRIMINATION IN HOUSING . 


9 FULTON STREET e NEWARK, NEW JERSEY 07102 « MARKET 3-9224 


July 15, 1963 


COLM O. TALGOTT 


tin 3 
residents Ur, Lou Nelson, Progrea Director 


TR THOMAS J- COMERFORD = : IIR 
BT iawn H. FISHS EIN Radio Station mids 


_ ALEXANDER H. SHAW Box 1258 
a Howark, J.J. 
by. ADONALO H- MOESER 


EL A. WILLIAMS Deer Mr. Nelson: 
A 
tive Committee 


| 
cent E. FIORDALIN, Chairman May I tela this opporwinity to express our aso 
ac MENATT, CoChairman appreciation to Fou for your essisconce in providing 


ANDERSEN tho “spov ennouncemsns” acous CHOICS which is co-! 
| RUTH OLUMROSEN sponsored by ths New Jersey Comitzea Against Disr 
pea rant crimination in Rousing end the Essez Comty Troan, 
3, MARY ELLEN CALLAHAN Teaguee 1 
~@ THOMAS CAREY 
i ING 
L WEN GAIN I have hoard the smo 
ORO GALLANTER Iydine “a2 2 Tt ey Pe 
MODERT L. GEORGE elucens cae s a “coimerc2s 
PA JAMIN GLOVER Our Cormittes, end I anc 
SEPH DO. HAGGERTY +2 | a= CLT 
Hits aes grateful ae your civic ¢ 
EXANDER JAMES radio stebion in Mewsars s¢ 
RL J. KADITUS ‘ eas nity CATAC 
Serena AC ex slisat comainity covearas 
ONEY KELUNER prosentavions - 
DSEPH O. KRUSKAL 
Wo are proud of JHIR and Lvs community sorva 


philosopay, and wa hopo you will shares oar thanks to 
your station wita tha F.C.C. 
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URBAN LEAGUE OF ESSEX COUNTY 


A SOCIAL WORK AGENCY NTER-RACIAL COO PERATION 
TELEPHONE: 623-1789 


NEWARS, ane 


April 15, 1968 


Mr. Louis Nelson 
Productim Maneger 
WNIR 

1700 Union Avenue 
Union, New Jerscy 


Dear Mr. N 


Forgive me iness in not expressing to you much earlier thea 
this, my penta s sists mee you gave me in making available 
the tape of the Youth Cor £ the Urban League of Essex 

on January 


The Urban League is very appreciative of its relationship with WNIR 
and looks forward to its continuance. 


Sincerely, 
fack SM Cicer aie 


Deborah M. Stewart 
Chairmen 
Youth Community Council 


. 


Cue Coussty Cae 


31 CLINTON STRE NEWARK, N. J. 07102 
(201) 621-2200 


April 3, 1968 


Mr. George Hucson 
Radio Station WNJR 
Union Avenue 

Union, New Jersey: 


Dear George: 


. Lenjoyed very much the being 2 part of the first progrem initiated 
at WNJR called "Action". I got the feeling that we sort of touched 
a nerve center and that the program is launched in @ commendable 


fashion. Much of the credit has to be yours and Hal's. : 
: 


Please convey to Hal my heartfelt thanks, and I look forward 
to being with you on another occasion quite soon. 


Sincerely yours, 


fe 


J. HARRY SMITH | 
Assistant to the resident 


Young 1 Men’ sand Young Women’s 5 Christian Association 


of Newark and Vicinity 


SOUTHWEST BRANCH 
§2 Jones Street 
Newark 2, N. J 
MArket 4-8900 


Mr. Willian Gellesher 
Redio Station Mh Fr 
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<< s | Pres, City Council 


i 


March 28, 1968 


Mr. Hal Jackson 

Radio Station W.N.d.R. 
1700 Union Avenue 
Union, New Jersey 


Dear Mrcoi Jackson: 
Wards camncet express our gratitude enouzh for your 
station aiding in the promotion of our "Golden Age 
Project." 

Mr. Lou Nelson extended a friendly and warm welcom- 
ing to Mr. Ed. Higgins a Senior Citizen Aide and me 
during the radio tapings. We appreciated his courtesy. 


| 
You are doing a wonderful community, social and puolic 
relations job. : 


Visit us sometime in the future. 
Thank you again sincerelye 


Sincerely, 


( Taylor 
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WASHINGTON STREET AND SCHUYLER PLACE, MORRISTO¥N, N.J. 07960 TELEPHONE (201) 539- 212% 


Morris County Urban League, Inc. 


EARL PHILLIPS 


Executive Director. 


February 


Mr. Lewis Nelson, Program Director 
WNIR Radio Station z 
Post Office Box 1258 ao eae gee 
Newark, New Jersey O7L01L 
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ris being written for the expressed purpose 
of brining to ¥ attention the feelings of the Morris County 
Troan League s Poard of Directors, in resard to the change 
of programs a sran ideas that are now seen after the last 
summers stri > aisc jockeys. We feel that the station is 
fulfilling its gation to the olack community through the mecia 
of community re on announcements, New Jersey Highlights, Urboan 
League Presents 


ct 


y 
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One can note a definite change in program ideas and feel 
that a great deal is contributed to the management of the station, 
having a clear posture of the needs of the community. We hope that 
you will continue to service those wno listen to WNIR in the manner 
that you are now Going. We will support th radio station totally 
and without any reservatione 


Very truly yours, 


Ai KK - 4 Oy ae 
Ll AGT Ps 


Ltd 
Farl Phillips Oa: 
Executive Director 


Dedicated Toward Inter Group Understanding and Equal Opportunity For All 
- Affiliate of the National Urben League, Inc. 


BOARD OF EDUCATION 


CENTRAL EVENING HiGH SCHOOL 
345 HIGH STREET 
NEWARK, NEW JERSEY 07102 


— 


HARRY J. JELLINGX, Principal 


February 9, 1968 


Radio Station WNJR 
1700 Union Avenuc 
Union, New Jersey 


Attention: Mr. Hal Jackson 
Gentlemen: 


The Student Council of Central Evening High School, located at 345 High 
Street, Newark, New Jersey, most graciously thanks the management/ and complete 
staff of Radio Station WNJR for its generous assistance with our educational 
campaign, “OPERATION DROP-IN." i 

We realize the many thousands of people whom we were able to! reach 
through the three one-minute tape recordings, plus, the thirteen-finute con- 
ference. We are proud to say that as a result of your assistance, our school 
registered as of January 31, thirteen hundred and fifty new students in the 
evening division an¢c applications are still coming. in: 

We should like to convey our special thanks to Disc Jockey Hal Jackson 
who gave unselfishly of his time by coming down to City Hall Jan. 17 to help 
us offically open our city-wide campaign for education. He aided us again 
on Feb. 1 by inviting us to a luncheon held at the Robert Treat Hotel as his 
guests to attend a Job Opportunity Forum. The warmth and eagerness which 
he projected tovard helping us with our campaign cannot be measured with 
words. . 


Many thanks again to Hal Jackson, Lou Nelson, and the Management. 
i. 


Respectfully, 
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January 


Mr. Dick Brown 
Program Director 
Radio Station WNIR 
Union, New Jersey 
Dear Dick: 


Allow me to express my appreciation to you 


for your help in resolving @ most critical problem 
this past weekend by allowing the spot amnounce- 


ment to be proadcasted. If the Title VY progre™ can 


meet its recruitment quota , it will be because of 


the fine cooperation from you and the wNdR staff. 


Very. truly yours, 
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Sephn White, Director 
Public Information 
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NEWARK’S CONCENTRATED EMPLOYMENT PROGRAM 


BOARD OF EQUCATION 


SOUTH SIDE HIGH SCHOOL 
BO JOHNSON AVENUE 
NEWARK, NEW JERSCY 07109 


Leo LITZKY. PRINCIPAL 


June 13, 1967. 
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EONLATIONAL SUNSHINE SOCIETY, In Inc 


gaht 


BROAD STREET, NIWARK, N. 


Telophons HUmbotct 2-0971 
ROBERT MAGWOOD 
Treasurer 


Socata 
Financia! Scere 
LORRAINE LEW 

Bus. & Cor. Scere 


nr you for yor kin ation 
our imtucl fri j Quoerton 


We cporeciate you he 
in these trou. sees tir 
a8 Resmat , chrevlars 


£L SHIELDS 
Executive Secretary 


E. ROONEY JONTS 
Preteen 


Ole Sti 


Caccutive Secretery * THY 


sURny Tt 


* pet 


BEATRICE & 


O.C. Wile 
Cone.por 2 teh 


Scerctaty ” fin: Scerciary * 


EXECUTIVE OFFICES * 859 7ih AVE, NEW! YORK, 


April 16, 


Mr, Ed Brown, Program Director 
Radio Station WNJIR 

1700 Union Avenue 

Union, New Jersey 


Dear Mr. Brown: 


CHARLES DIRTIEK 


2nd Vice Pesetont 


NOVELLA SETH 
Treasurer 


ALY, 10079 * suite 1095 * (212) 5€2- 


In accordance with our today's telephone conversation, I 
am enclosing the copy sent to us from the NAACP with 
their urgent appeal to air this message in order that as 


many higin school students may take advantege 
special tutoring sessions in reading that 
this week. 


On behalf of Mr. Shiclds, 
your assistance and cooperation. 


Cordially, 
= 


CRE Ve 


eal 


af aomy 


please accépt our thanks for 


of the 


are being offered 


Pp; rey me = <. 


Phyllis Branford J 
Sec'y. to Del Shields 


. NATRA, Nationst Association of Television and Radio Announcers 


MECUTIVE LOARD MEMOERS 
JACK WALKER NAC VILUIINS © JDHTS gcse = OA 
CLONCE LEANIR © MARIAN JEAN STENNITES & too: 
JATK GICSON © EATS 
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WNT ae (PSETSLATIOS CRG ADV AMCEOAINT GE COLORID GeSats 
SEVENTEEN NINETY BROADWAY ° NEW YORK, N.Y. 19019 ° 212-245-2100 
Please reply to: 
Curtis J. Way 
Urban Program Director---Newark, B.S. 
190 Clinton Ave. 


Newark, New Jersey 07 108 
Tel. 201-248-7527 


August 26, 1968 


Mr. William Gallagher 
Station Manager 

Station WNIR 

Box 1258 

Newark, New Jersey 07101 


Dear Mx. Gallagher: 


We recognize and appreciate your sensitivity 
to Nevark's necd for positive comentary. You 
reach so many of the homes that other media miss. 


Attach hereto are two announcements and a 
list of voter registration places by date. The 
N.AcAeCeP. would like for you to usc these announce- 
ments continously until September 24% to spotlight 
our Voter Registration Drive. : 
If you would rather us do a tape or you require 
further inforzation, please do not hesitate to call. 


Thank you for your sinzexce interest and coopera~ 
tion in public service. 


Sincerely,-—. 
n fo \ 
ff eo 
ee oe oe 
Curtis J. Way 
Urban Progrem Director 


Sally G. Carroll 
President 
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Young Men’s and Young Women’s Christian Association 
: of Newark and Vicinity 


SOUTHWEST BRANCH 
§2 Jones Street 
Newark 2, N. J. 
MArket 4-8%00 


Jamery 13, 1967 


dr. Hoil Rendell 
General Hanager 
Badio Station WIR 


| . 

-4#There is so mich saffering in the world todey end it seems we can do 
alittle, so very little. However, we cen do all in our power to exp- 
ress the deep feeling we have in our hearts of helping some one and 

* especially the youth in the community 


Att they nesd is 4 pat on the back, a smile, encouragement and some 
loving care. Being normal youngsters they also like to be remender- 
ed at certain periods during the year. The WNJR Christmas toy 
»progre did jast that. Some of those wnos2 Xmas was destined to be 
‘black and @im suddenly were surprised with ice skates, gloves, try- 
cycles, bicycle, dolls and many other gifts. Femilies got 2 box of 
real lemon juice. 


The gifts thet came to the Southwest Branch YM-YWwCA were snared by the 
4, Pre-School end needy families in the §rmediate commnity. This 

could not have happened had there not have been 2 WIR Xmas toy 
\ Appeal Progrem. 


eS 

The Southwest Branen Comittee of Management and Steff join me in 
* expressing ovr deep appreciation for your sympathy, understanding 
» and sincerity. The Kmas effort was 4 grand gesture. 


Yours for a better community, 


fo kZLLA So Vee 


La Vozier La lar 
Executive Secretary 


cee Brited 60 
NBewurk i; 


P ARANFORD PLACE @ NEWARK, N. J. 07102 | . 623-7313 


« | ere 
RIL D. TYSON . | €, WILLARD HECKEL 
BTIVE DIRECTOR PRESIDENT ~ 


February 2, 1967 


Richard Brown 

Operation Manager, WNJIR 
. 1700 Union Avenue 

Union, New Jersey 


Dear Mr. Brown: 


I would like to thank you formally for your ccoperation 
with the UCC for assisting us in the very difficult task 
of reaching the poor of Newark. You have made that task 
easier. 


If you consider the disturbing fact that the federal 
government frowns on the use of paid advertising--& 
very successful tool of all major businesses--then) you 
can appreciate how helpful WNJR can be to us in our 


attempt to reach out to the thousands of underpriviledged 
people throughout Newark. 


Our hats are off to you and the station for making avail- 
able to us some of your precious and valuable air time. 

T hope we can continue to produce two spots per month for 
you so that some of your listeners may benefit from what 

we can offer. 


My very best to you and all the staff. 
Sincerely, 

he as 

INS + Vinee Ce 


oe” A 
Ronald P. Smolin, Associate 
Community Information office 


WEEMS Presidettv. ARTHUR WELLS 


Recording Secretary 
GEORGE H. ASHDOWN 


Treasurer 
BWAIN M. SMITH 


“ f Z Ex silcec : 
7 Ch INCHES, Inc. : vy Breet EY GRANT F. ANDERSON 


Vine 
whet 
Executive Secretury Pmeritus 
THE REV. WILLIAM C. BENNETT 


Social Work Supervisor 
MRS. VIOLA K, HAYWOOD 


105th STREET RICHMOND HILL, N. Y. 11418 ° 847-6764 


y 
- 


February 3, 1957 


Mr. Neil Randell 
WHJR Redio 
- Post Office Box 1258 
Newark, New Jerscsy 


My dear friend: 


hope you are 201 


money you turned over to ma hes become @ part of a fund that 
now has reached over $7,000. We have been mecting the families 
ipvolved and hearing their stories, one cen realize how grateful 
they are for all the assistance which cane to them from so mary 
sources. The appeal over WiJR that brought en additional 332L.00 
is a part of % evidence that there is Spherer.t good in most of 
us when the c2ed arises. 


gin for your help and eetings to Hal. I shell 
i 3 


remsemoer you When you can help n. 


With best regards, I an 


President 
DR. G. THURMAN FULMER 
Recording Secretary : 
MRS. STEPHEN J. TRACY. 
: Treasurer ; F 
~ 3, y ; M. SN 
CHURCHES, Inc. 7 WANE teat 

~ rh =e Executive Secretary 

casi THE REV. GRANT F. ANDERSON 


aac! 


Executive Secretary Emeritus 
THE REV. WILLIAM Cc. SENNETT 


| 


17 105th STREET RICHMOND HILL, N.Y. 11412 847-6764 


February 15, 1967 


Mr. Neil Randell 

_ GNJR Radio 
Post Office Box 1258 
Newark, N. J. 


My dear friend: 


_ just come off the press, I thought you and Hal Jacx 
appreciate secing the picture and article on page 3. 
still grateful for your assistance in the project. 


I elso sent copies of the picture and the article to our local 
newspaper bt to date nothing has appeared, If it does IT shall 
send you a copy. ; 


With best wishes, IT am 
Sincerely, 


Grant F. Anderson 
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ew Cficers Are Installed 
t Annual Federation Dinner 
s gathered 
uary 27 for the 
36th annual dinner 


» + 5) 
2 te = 
a+ 


is large grou witnesse 

instellation of new offcers by the 

onoracle Charles W. Froessel. 
Dr. G. Thurman Fulmer, laymen 
the Astoria Presbyterian 
Church, is the new president of 
xe Federation. He is the secend 
yman to serve in this high office. 
Other officers installed were: Rev. 
Aivin C. Brewer, pastor, Church- 
-the-Gerdens, Forest Hills, first 
ice-president,; Stewart BL. Cun- 
ninghem, Dutch Reformed Church, 
second vice - president; 


lushing, 
v. Charles T. Botkin, pastor, 


4 
' 
\ 


mbria Heights Community 
Church, third vice-president; Mrs. 
tephen J. Tracy, First United 
Church of Christ, Flushing, secre- 
tary; and, Dwain BM. Smith, Grace 
Methodist, St. Albans, treasurer. In 
addition six new merabers of the 
Board of Directors were inducted 
into office. They are William J. 
Dreyer, Grace Lutheren Church, 
Forest Hills; Egon H. Lerapin, 
Bethany Lutheran Church, Sprins- 
ficld Gardens; Rev. James F. Me- 
Clure, rector, Grace Bpiscoral 
Church, Whitescons; Rev. Claude 
T. Petersen, pastor, Resurrection 
Lutheran Church, St. Albans; 
Werner R. Ulrich, Messiah Luth- 
eran Church, Flushing: and Mrs. 
Raymond P. Zenner, Good Shcp- 
herd Lutheran Church, Bayside. 

Dr. John Sutherland Bonnell 
was the principal speaker and 
delivered a message on “Ecumen- 
ism In Today’s World.” Present 
were six members of the Ecumen- 
jeal Cornmission of the Brooklyn 
Diocese of the Roman Catholic 
Church. 

The music was provided by the 
High School Cheir of Grace Luth- 
eran Church, Queens Village, tn- 
der the leadership of Nathan Eich- 
man. A plaque was presented to 
Rev. Arthur Wells upon his retire- 
ment as president. 


‘ = 
oh Queens Federation 


FEBRUARY, 1967 


March 5 Is Set For Annual 


Qne Great Hour Of Sharing 


The Annual One Great Hour Of 
Sharing, which helps meet human 
need around the globe through 
Church World Service will fall on 
Sunday, March 5. Protestant 
churches all share in the witness 
of Christian compassion through 
this offering, while Roman Cath- 
olics contribute to the “Catholic 
Bishops’ Relief Fund”; Jewish con- 
gregations through the “United 
Jewish Appeal.” “One Great Hour 
Of Shating” helps to support many 
programs of Church World Ser- 
vice, the cooperative relief agency 
cf 27 Protestant and Orthodcx 
communions. 

In addition, Americans are given 
the opportunity to share in meet- 
ing human need through CROP, 
the Community Food Appeal of 
Church World Service. CROP en- 
lists the good will of many groups 
and organizations which conduct 
special community - wide cam- 
paigns, usually in the fell of the 
year, providing high protein foods 
and materiel aid not available 
through other sources. 


Girl Secuts Active In 


Ged And Community Program 


Rev. Henry R. Gureck presented 
the “God and Community Award” 
to Ruthlyn Jann, 42 Senior Girl 
Scout in Troop No. 4-2105, at a 
worship service at Good Shepherd 
Lutheran Church, Bayside. 

Ruthlyn has spent the past two 
years doing various service pro- 
jects for her church and commu- 
nity, studying the Bible, learning 
about the history of the Lutheran 
Church, investigating the mission- 
ary outreach of the church in 
foreign lands and finally appear- 
ing before the Board of Review for 
verbal examination. 

There will be five Denomination- 
al Board of Review. meetings on 
February 25th for Girl Scouts 
working on this Award, according 
to Mrs. Carolyn Zenner, chairmen 
of this program. The following 


Of Churches, Inc. 


No. 2 


Complete Plans For Secerd 


Literacy Training Program 


Highteen teachers were graduat- 
eda at the closing session on Jan- 
wary 27 of the frst workshop of 
iteracy volunteers. These people 
will now work adults in Queens 
who can neither read at all or have 
less than 5 years of school. They 
will be teught basic skills in read- 
ing under the sponsorship of the 
literacy training program of the 
Councils of Church Women United. 


The dates for the second series 
of four workshops have becn set 
for April 12, 14, 19 and 21 at 
the First Congregational Church, 
Flushing. The sessions run from 
9 to 12:30 and only 20 persons can 
take the series. Already 15 per- 
sons ‘2re registered who will be 
instructed by Mrs. Augustus K. 
David, Mrs. James K. Robertson, 
Mrs. Arthur Wells and Mrs. Steph- 
en J. Tracy. For further informna- 
tion contact Mrs. Robertson at 
FL 3-1053. 


To further the program and ac- 
quaint more persons with the 
scope of work accomplished, a tea. 
has been planned for 1 p.m. on 
Friday, March 10 at the First Con- 
gregational Church, Flushing. The 
afternoon program will include a 
film “It Takes Only Two,” musical 
selections by Dr. Stephen Tracy, 
and a message by Miss Fern Ed- 
warés, who recently returned from 
five years work in the Laubach 
Literacy program in Calcutta, In- 
dia. In addition there will be a dis- 
play of material used in the work- 
shep and an opportunity to re- 
gister for the training program. 
churches will have girls who have 
worked for this award—-Epiphany 
Lutheran, Laurelton; St. Barnabas 
Lutheran, Howard Beach; Christ 
Congregational, Woodhaven, 
Christ Lutheran, Ozone Park; Em- 
bury Methodist, Queens Village; 
Grace Lutheran, Queens Village 
and First Presbyterian Church, 
Ridgewood. 


| + Federation Unites Efforts 
Aid Jamaica Fire Victinns 
“The Federation set in ;motion 
immediately 2 program to meet 
i: needs of the victims of the Jan- 
13 explosion in Jamaica. 
Hight centers at nearby churches 
cre established as centers for re- 
| ee food and clothing for dis- 
ibution to the families involved. 
A special committee to determine 
cedure was hurriedly formed. 

E=: tremendous response from 
e area forced the committee on 
the next day to set up one distri- 
tion point. St. Paul's Lutheran 
urch, located at 129th Street 
near 101st Avenue and one of the 
nearest churches to the scene of 
e disaster, offered the use of its 
rish hall. Mrs. Frederick Gray, 
@ member of the church, gave 
ae of direction to the hundreds 


( 


volunteers who worked on sort- 
g the clothes and helped in dis- 
ibuting the articles. 

. Before the Sunday after the fire, 
| Ht became evident the response of 


| Mfood and clothing would exceed 
j the needs, and a fund was created. 
any churches took special of- 


erings at their services and in- 
dividuals all over the area sent 


d brought in cash gifts. Appa- 
Fer this fund was the only one 


eated and hundreds of gifts 
came friends not only in the pro- 
estant churches but also from a 
; fMewish congregation and a Roman 
tholic parish. In addition 
( WNJIR, Newark, told of the fund 
in r2qdio announcements and 
{ brought their receipts to the Fed- 

, eration for distribution. 
N__To date more than $7,000 has 
been received for the aid of the 
( families involved. Every effort 
| has been made to reach everyone 
and an equitable systern has been 
; established to distribute the money 
\@@ after each family has been inter- 
{viewed at the Federation. At the 
a of going to print, moncy is 


still being received and all gifts, 

@ where the donors are known, have 
{been acknowledged. 

“The Federation was able to rise 

to the need and served for all the 

| churches in this emergency in a 

united effort,” said Rev. Arthur 

Wells, who directed this effort. 

“All money received for the fund 

wont to the families and adminis- 


4 
I trative expenses and other costs 
} 
L 


were paid by the Federation or 
through other availabie sources. 
We are pleased to have been able 
to serve in this crisis and are 
grateful to everyone who assisted 
in any way.” 
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ec a teow - a 
Mrs. Frederick Gray, men:ber of St. 


Paul's Lutheran Church, Richmond Hill, 
shows Pastor Robert HI. Arnold some of the more than 35 tons of clothes that 
were contributed for the fire victinis. More than 29) members and friends of the 
church worked for five days under the leadership of! SIrs. ‘Gray in helping sort 
and distribute the clothes. i 

i 


et Se 


ane 
i 
Radio Station WNIR, Newark, broadcast an appeal for funds for victims of the 
January 13 disaster and when the response bec2me SO great, the station manage- 
ment turned over the funds to the Federation for distribution, Neil Randel, 
genera] manager of the station, and Hat Jackson, dirctor of community relations 
are shown turning over the letters and over $390 received to Dr. Anderson, 
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BALLANTINE MEMORIAL CENTER 
45 SOUTH GROVE STREET EAST ORANGE. N. J. 07018 


ORANGE 6-4700 > 
| . 
PRESIDENT : Meoical DIRECTOR 
S. Wintiam Kars. M.D. HERsert L. GOOoMAN. M.D. 


Vier PrRIsIOgNT MANAGER ; 
OLGA Hatter. M.D. . ROBERT C. KAMMERER 


BLCRITARY-TREASERES 
WILLIAM CG. YOUNG 


July 27, 1967 


Mr. Dick Brown 
Director of public Affairs 
Station WNIR 
1700 Union Avenue 
- Union, N. J. 


’ Dear Mr. Brown: 

On behalf of our Trustees and staff, please accept my 
sincere thanks for all of the efforts of the members of 
your radio station in helping to promote our blood bank 
yesterday in the Scudder Homes Project. | 


We were pleased with the results and heartened by the 
positive action of the, citizens in the area, particularly 
in these troubled times. I do hope we can count on you 
to help us out from time to time in the day to day 
emergencies we face in attempting to supply plood for all 
of the citizens in the Greater Newark Area. 


« 


Sincerely yours, 


NAS. He 


Robert C. Kammerer 
Manager 
RCK:mob 
Encl. 


Non-Profit ¢ Medically Sponsored » Community Supported 
U. S. GOVERNMENT LICCNDE No, 221 
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A DIVISION OF ROLLINS INC 


wy in je 


POST OFFICE BOX 1258 NEWARK NeW JERSEY 07101 
1430 KC SKW PHONES NJ 628-3665 NY WO 4-3445 


Deer Mr. Newark Businessmen: 


Radio Station WNJR in en effort to promote mitual | 
- harmony between the merchents of Newark and the Newark) 
comunity has volunteered its eir tine for & promotional 
campaign. 


This cempsign is designed to inform the public that you, 
the merchants of Newark, ere ofen for business end ready 
to serve with honesty and reliable services your products 
at competitive prices es you heave in the pest. 


Redio Station WIR hopes that through its efforts the, 
community will agein petronize their local ‘rerchant end 
the Newark community will grow end prosper oncs egein, 
for everyone's mutual benefit. 
It is our hope thet if business end the comunity work 
together, we will be eble to putld a greater Newerk for 
everyon=. 


Very truly yours, | 


- + Repudtie of Maaco - Wilmington, Det.| - Oetmarva Penrnuals Television: Mobile,” 
Ctficass Wilminaton. Pensacola, Fla. + Charleston NY Radio: New York, NY. + U 
1 Building Maintonence Angeles, Cait» Checage Noitoth, Va, = Welmangton, Oe! 


c Advert ° + Mm. cS 
vdeo Corzoration s . “ ch J = Chisiaston, W. Va, Rational Salou: New 'York, W.-Y. + Cheace, til, + Santa Mone, Calf 


ONTINUITY SPONIO?: 
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TES ees K BUGINESSNAN'S EMERGENCY ORGANIZATION WANTS THs 


FoeL iC TO WOW THAT THS MERCBANTS OF NEWARK ARE OPEN FOR 
“BOsness foD READY TO SERVE IU WITH ECiUEST, RELIABLE 
SERVICES AND FRODUCTS AT COMPETITIVS PRICES AS They HAYS IN 
Tie PAST, ‘THESE BUSINESSMEN WANT TO HOLP BUILD TEs 
CQ2ANITY WITH SERVICE AND INTEGRITY. THsY INIT you TO 

DISCUSS YOUR FROELEMS WITH THSM AND THEY WILL Tay TO ESLp 
You 70 A SOLUTION. PATRONIZE YOUR LCCAL MERCHANTS WEO WANT 
TO Sz THS COMMUNITY GROW AND FROSPER FOR EVERYONE'S MUTUAL 
EENEZ EIT. THe TIS IS NOW FOR BUSINESS AND TES COMANITY 


? 


TO WORK ICCETZER TO BUILD A GREATER NEWARK FOR ALL 


MIDDLESEX CouNTY ECONOMIC OPPORTUNITIES CORPORATION 
ON-THE-JOB TRAINING PROGRAM 
. 385 MAIN STREET METUCHEN, N. J. 08840 
PHONE: 549-7333 


ON ZATINSKY Ressrt MITCHELL 
ECUTIVE DIRECTOR 4 ' PROGRAM COORdINATOR 


AS SZYMANSKI CHARLES SERIGHT 
IANPOWER DIRECTOR . | Jos DeveLorerR 


November 


“Vr, Dick Brown, Smnounc 
WMgR - Radio 
Union, New Jersey 
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tape, that mace iv 
us. \ , how far-reaching the 
called from orth, South and Central Jersey. 
Middlesex County out I gave aedéresses of Treining Progras:s 
area neares . for service 

Again let me offer my sincere appr 
future consideration. Enclosed find the 

; Sincerely yours, 
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ERICKA A. INGA 


ojac? Director 


Mr. Dick Brown 
Radio Station 

1700 Union Av 
Union, Hew Je 
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ENON CITIZENS COMETS 
186 CLINTON AVENUE 
NEWARK, NZW JERSEY 07108 
243-2300 
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HUGH J. ADDONIZIO 
Moyer, City of Now ark 


RALPH A. VILLANI 
Pros., City Council 


Canna esI5S SUPEN MPARALTS, 112. Serving New Jersey Since 1936 
Sa 


Executive Offices « 163 SHAW AVENUE, IRVINGTON, NEW JERSEY 07111 © 201-923-9660 
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July 24, 1967 


Mr. Neil Randall 
Radio Station WN JR 
1700 Union Avenue 
Union, New Jersey 


Dear Neil: 
_ Just a note to let you know that I think you and your 
station personnel deserve a great deal of appreciation 
.. for the immediate, objective, and excellent news and 
reporting done during the Newark riots. 
Certainly no effort wes spared by your staff in bringing 
across a clear and accurate picture of what was occurring 
as well as a valid editorial position on remedying the | 
situation. . 
Once again ovr sincere congratulations. 
Sincerely yours, 
KINGS SUPER MARKETS, INC. 


» f\ i G 
iGicwel RNAS Ka 


Richard Rydinsky . 
Personnel Manager : 
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DEPARTMENT OF LASOR AND INDUSTRY 
DIVISION OF EMPLOYMENT SECURITY 


oFFIce OF THE MANAGER 
ER y STATE EMPLOYMENT SERVICE yYouTH OPPORTUNITY CENTER 


med with United States Employment Service 


100), Broad Stre 
Newark, New Jersey 
April ll, 1966 


. Mr. Buddy Carr, Program Director 
Rollins Broadcasting Company 
1700 Union Avenus 
Union, New Jersey 


Dear Mr. Carr: 


Me-are very grateful for the opportunity of broadcasting our services 


to the public on radio station WNdR. 
f the two thirty-second spots taped for 
on April 7, 1956. 


1. "This is Roslyn Rosentaal, Newark Youth Cpportunity Center. Are you 
willing to spend something to get something free? Spend seme of 
your tine and use our free counseling and testing services to 

forecast your job future. Come bo Newark Youth Opoortunity 
Center, 100), Broad Strect, or call 6138-3370. It will pey off." 


: . | : - led 
NaAttention, Youth and Sdults aroll in ovr Manpower Training 
ee 1 
v 


courses and get a weekly stip na if eligiole. Train for many 
skills, including TV service and repairman, building serviceman, 
draftsman, maintenance man, machine operator, oil buraer 
installation end repairman, aubo mechanic aad many others. Call 
Robert Canpana, 648-2476, o¢ visit your nearest State Employment 
Office. No fee charged." 


We understand that these "spots" are to de broadcasted curing May, 1966. 


Very truly yours, ,, 
Tho, > Pal Tee ke. 


Thomas D. Miller, Manazer 


(alee fe ep ee 
Roslyn B. Rosenthal ‘ 5 
Comnunity Relations Coordinator 


Hod ACL AD 69-19-69 PACE 
~~ 


WARK LEGAL SERVICES PROJECT 
; ADMINISTRATIVE OFFICE 
Ouiver Lorron 114 BrRanroro Prace . | ANNAMAY T. Siiz>pa 
AOMINIDTRATOR 
NEWARK, N. J, 07102 


623-6877 Arca Coor 201 
NEIGHDORHOOD Law OFFICE No. 1 


193 CENTRAL AVENUE 
NEWARK, N. J. 07103 
~~ 


623-1128 Arca Cook 201. 


NEIGHSORHO00 Law OFFICE No. 2 
418 SPRINGFIZLO AVENUE 
NEWARK, N. J, 07103 
— 


248-1890 Anza Cove 20 
1890 Anza Cook 201 November 


NZIGHGOF 00D LAW Orrice No. 4 
969 FRELINGHUYSEN AVONUE 
NEWARK. N, J. 07114 


248-8877 Anza Cove 201 
NEISHDORHOOD Law OFFice No. 6 
256 PARK AVINUE 
NEWARK, N. J. 07107 


485-5975 Arca Cone 201 


Station WNIR 
1700 Union Avenue 
Union, New Jersey 


‘Attn: Mr. Neil Randall 


Re: Interview on Station WNIR at 423 


Springfield Ave., Newark, N.J. on 
September 10, 1966 by Miss Bernice 


Dear Mr. Randall: 

This letter is to express my sincere @eppreciation for the 
top caliber abilities possessed by Miss Bernice Bass of your staff. 
Miss Bass did a very excellent job in interviewing melas administrator 
of the Newark Legal Services Project on the above mentioned date. 


As long as you continue to maintain on your staff persons 
of the ability of Miss Bass, you will certainly have no difficulty 
in sustaining the Position of WNJR as one of the prime listening 
Stations in the area. 


Best wishes for continuing success. 


Sincerely, 


ya) 
“ 


y- 


ra 


parse Ie 


OLIVER LOFTON 


OL/ms Administrator 


cc: Miss Bernice Bass 


THe City or New York 
DEPARTMENT OF VJELFARE 
Division of Adoption Services 
80 Lafayette Strect 
New Yors 13, N- + 
Digby 9-4200 


Bovender 7> 1956 


Mr, Dict Brows 
Badio Station md 
P.0. Box 1253 
Newark, New Jersey 
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Please know that we are very rateiw. to ¥ 
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siderations 


Director 


ray =x 


Jersey O71C2 | 


7 rebruery 1926 


Presram Director 
Station tTdIR 
1700 Union #ve- 
Union, New Jersey 
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ORANGE EDUCATION ASSOCIATION 


May 4, 1966 


Redio Stetion. WNIK 
Newark, New Jersey 


Gentlemen: 


The Executive Council of the Orenge Raucation 


Association agreed in its April 195, 1966 meeting, that 


Station WNIR is to be commended for carrying the program 
"Spesking of Schools." We thank you for your year-round 
| 
coverage of educetional news in this manner. 
Very truly yours, 


C 
. Nests on 


Meureen Savsge 
‘ | 
Corresponding Secreter 


’ 


IRVINGTON PUBLIC SCHOOLS 
IRVINGTON. NEW JERSEY O74 
ESSEX 3-3200 


ANCGELLOR AVENUC SCHOOL RALPH K. TU RP, PRINCIPAL 


March h, 


Radio Station WNIR 
1700 Union Avenue 
Union, New Jersey 


Gentlemen: 


We wish to express our appreciation for presenting 
the morniag series of articles entitled "Speaking 
of Schools". These enlightening articles are an 
excellent wey of informing the people wao have 
very little connection with the American Public 
Schools or background information concerning the 
Public Schools. It is our wish that these 
articles continus to be presented through 2 

media which we all can appreciate and surely 

do use. 


Than’: you! 


Very truly yours, 


fuckin hens 


Richard C. Giorgi, 
Chairman 

Chancellor Avenue School 
Faculty 


PLY REFER TO 


THe City of New YORK 
DEPARTMENT OF WELFARE 
DIVISION OF ADOPTION SERVICES 

80 LAFAYETTS STREST 
NEW YORK, N. Y. 10013 
Digby 92200 


“September 9 


Mr. Lee Davis 

Director of Public Affairs 
Radio Station WNJR 

P. 0. Box 1258 

Newark, Ne Jo 


Dear Mre Davis: 


I thought you ould be pleased to know that there has boen respon se 
from your listencrs, expressing interest in adoption, as a result 
of your proadeasting, "Lhe Urban Leagus Spsaks" program on 'Sund2y 
Aveust 26the : 

| 
You may also be interested in lnowing that there is a very| large 
group of New Yor City children (majority Negro and interraciel) 
jn nood ef adoptive hones because their fenilics are unable to 
care for theme s to find permanent homes 
for our numsrous 4% vory largely on ithe 
interest and participetion of pe rounications mediae 
So, in thehops that you may be a agency time for a 
brief spot announcenent on your yadio program, wo ore enclosing @ 
copy of the kind of statement that would seom appropriate lias an 
adoptive appeals We are also enclesing ons of our brochures which 
will give you more jnformation abouy our adoption services and necds 


Please know that wo very greatly appreciate your cooperation towards 
furtnering our recruitzent efforts 
Sincerely, 


aoe ye. Weyew | 


Miss H. Mac Nocly 
Director 


el 


csi 


; 
| 


EN: cf 
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Association of Fait Housing Committees 


Affiliaced with the AMERICAN FRIENDS SERVICE COMMITTEE 


New York Metropetiten Region 


45 RUTHERFORD PLAGE (16 St East of s Ave.) NEW YORK, N.Y. 10003 / (212) 777-4600 


David Ludlow, 
Program Sccretary 


Mr. Neil Randall, General Manager 
WNOR 

1700 Union Avenue 

Union, New Jersey 


Dear Hr. Randall: 


The Association of Fair Rousing Committees and the American Friends 
Service Committee wish to express their thanks for your fing cooperation 


in putting on approxinately 360 one-minute spots on Station WiJR. 


As you Imov, the 
Sve renters and buyers 


spots were designed to interest non-white prospect— 
in ing their names with the Fair Housing Listing 
service "CHOICE" in East Orange. 


The very noticeable inereasc in the number of applicants calling in 
to CHOICE testified to the effectiveness of your station's significant 
contribution to the cause of equal opportunities. 2 

We discussed the possibility a return engagement for these spots 
and there seemed to be a po of putting them on again after a 
month or so of intermission. ng you to see if there is a 
possibility of a return to ities spots in August or 
Septeniber- 


Very sincerely yours, 


Da uid Sud leu! 
7 


David Ludlow, Progran Secretary 
Housing Opportunities 
DL: vg 
cc: Charlotte Meachan - Thelma Segal 
Elinor Clough 
Irene Goldman 
Charles Green 


Serving Fair Housing Groups in the entire New York Metrepslitar Region, including: 
= e waa: WESTCHESTER COUNTY NIW YORK CITY 


10 March 1966 


Mr. Robert Leonard 
Radio Station WIR 
Union, New Jersey 


Dear Bob, 


We of C.0.R.E. would like to thank you for airing our February 
message. The tape produced an average of four to five responses 
a day. We believe this terrific response reflects the trenendous 
need in the community and jllustrates the ef*ectiveness of = 
advertising on WNIR. 


: 


We are looking forxard to working with you again and would be 
more than willing to aid you in any wey we can. 


Sincerely yours, 


| Eos 


Fred Means, Chairmen 
Newark-Bssex C.0.R.E. 


u. S. ARMY RECRUTETIG TION, NEWARK 
1006 Brozd Street, Newars “ gersey 07102 


7 February 1966 


Mr. Boo Leonard, Program Director 
WNSR Radio 

1700 Union Avenue 

Union, New Jersey 


. Dear Bob, 


Thenk you Very much for your support of the Army Nurse 
Corps. Your fabulous D.d. Fel Jackson, did 2 wonderful job at 
Militery Park on 2 February. In fact, we are already getting 
responses from the program. 


Soldiers 211 over the globe are grateful for your 


concern and cooperetion . 


Sincerely, 


Clee 
ers Wir 


AMELIA J. CARSON 
Ist It. ANC 
Counselor 


Young Men’s and Young Women’s Christian Association 
of Newark and Vicinity 


| SOUTHWEST BRANCH 
52 Jones Strect 
Newark 2, N. J. 
MArket 4-8900 


January 17, 


Mr. Roctert Leonard 
Operation hanager 
WNJR Redio Station 
1700 Union Avenue 
Union, New Jersey 


Dear Mr. Leonard: 


On behalf of the Southwest Branch YM_YICA Committee of Hanagement and 


Staff I wish to say thank you for the support and encouragement given 
us. You have been most helpful. I'm sure your motto must have been: 
"Deeds, not words". 
| 
Your kindness has kindled a new sperk in the effort of our Lay 
' people. Being a "Ny" volunteer all at once serves to have more status 
and meaning. This is really a good exemple of xords being put into 
practice. 


Your kindness will always be remembered. Kindness, sympathy and 


understanding ere ingredients that help to develore .rerl reletionship 
with people. ‘ ; 


Yours for 2 better community s 


PoMerins Palanan 


_ La Vozier 
Executive Secretary 


LL:mck 


mg Women’s Christian Association 
of Newark and Vicinity 


SOUTHWEST BRANCH 
52 Jones Strect 
Newark 2, N. J. 
MArket 4-8909 


January 14, 


Mr. Neel Rendell 
General Manager, Station WIR 
1700 Uilion Avenue 


Union, New Jersey 


Dear Mr. Randall: 


those who necd receive. However, I en happy to 


é 
us by “JR has doen just tremendous. You 


in motion. It 


a renifying effect 
h 


as. The results h 
pudding. 


Tne impact has re on felt in the Pre-School program. Ard 
this is the help needed to iminate the problem which is in the home. 
If the mothers, children and the nome can get help, this will without 
a doudt solve the proolen of unemployment and school drop outs. 


We have had many, many cells about the pre-school program. if 
the family does not live near our "NY" prancn then they are referred 
to Pre- School Units rear their homes. : 


Thank you so very much. 


Yours for better youta 
> 


_O é 
NBs, Ny ne HOMO 


La Vozier ba i-$5 
Executive Secretary 
: Er. Robert Leonard i 
Mr. Harold Jacksen 
frs. Ella Sue 2rown 
Mr. Mervin A. Robinson 


UnoAN LAATUD Ur BOODA Vest 


NEWARK, NEW JERSEY 


s 

853 South 13th Street 
Newark, New Jersey 
Februery 11, 1965 


Mr. Robert Leonard, 
Radio Station “NJ 
1700 Union Avenue 
Union, New Jersey 


Dear Mr. Leonsrd: 


“Jam very happy to report thet our series of bros 

"Opportunities Unlimited” nave received & most enthusiestic and 
hearty fuolic resoonse. Our guests as well es we Have received 
dozens of telephone calls end individual comnendetions) for whet 
they seid was needed information presented in @ comprehensive 
menner. Im eddition, hundreds of parishioners from the) various 
churches end teaples have made inquiries enc very fevorable com- 
ments concerning the effectiveness of the prosdcastse 


Vie are. indeed grateful to you and iir. Hel Jackson for making pos- 
-gsiodle this kind of public service. 


Thenks egain for your wonderful contrioution. 


Sa yours. 

a) ee G, Ae Leltaarn 

(Mrs.) Tine B. Bohannon, Chr. 

Education end Youth Inc. Com. 

Urban League of Essex County 
| 


| 
games A. Pawley, “xecutive Director 
Richard “arshell, President 
Broen League of sssex County 


IRVINGTON PUBLIC SCHOOLS 
IRVINGTON 11, NEW JERSzY 
ESSEX 3-3200 


Norman F. Gier=2., 
SERRESMARTAO, PRINCIPAL 


April 15, 1966 


Radio Station WNIR 
Newark, New Jersey 


Gentlemen: 


Qn behalf of tne Faculty of Berxeley Terrace school I wish 
to express our appreciation for the regular daily Educational Programs, 
produced by the NJSA and presented throvgzout the year through the 
facilities of Radio Station WIR. 


We feel you are rendering 2 public service by making this 
informetion available to the ople of this area. 
: peor 


Sincerely, 


eS eee 


orman F. Gierman, 
incipal 


BOARD OF EDUCATION 
NEWARK 2, NEW JERSEY 


———————— 


OFFICES OF THE SUPERINTENDENT OF SCHOOLS 


EDWARD F. KENNELLY 
SUrLRINTENOENT OF SCHOOLS > 


October 29, 1965 


Mr. Bob Leonard 
Program Director 
Radio Station WIR 
1700 Union Avenue 
Union, New Jersey 


Deer Mr. Leonards 


The Adult Basic Education Progren conducted by the fewark Board 
of Education has received an impressive minder of students into the progrea 
as a direct result of hearing the spot announcements you provided: during 
the month of Septemoer. 


I an happy to report that we are still registering persons at 
this date who learned about our classes from listening to midR. ‘This is 
why I an very grateful that you are allowing us time during November. 


Enelos24 you will find a copy of the Board Minutes we discussed, 
making your generous contribution 2 matter of public record. | 

Please accept ny personal thanks and appr ciation for your 
exceptional assistance and the gratitude of those who are now participants 
in our progréen who nay not have learned of our services had they not heard 
4t on WiJR. : | 


With kindest personal regards, I am 
Sincerely yours, 


Carmen J. A tenasio 
Coordinator of Anericanization 
Classes 


' 
eer ere 


NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE 


GREENWICH VILLAGE - CHELSEA BRANCH e CH 3-1650 
240 Wess 4th STREET NEW YORK, N.Y. 
10014 


4 a8 $ 
Pe eS eee ot 


> 


November 17, 


Mr. Roy Davis, 
WNIR, 
NEWARK 1, Nig. 


Dear Mr. Davis, 


On behalf of our Committee and the executives and 
ee of our Branch, I would like to express our 
appreciation to you and WNJ TR for announcing our 
recent dance. Several members and friends remarked 
on hearing the announcement, so, no doubt, this did 
much to publicize our affair. 


You will be happy to know ‘that it was financially 
successful, and socially considered a great 


occasion. 


Many thanks for your kind cooperation. 


Yours | re a 
A wo poe 


(Miss) Lynne Cadell, 
Freedom Fund Committee. 


lt fey felt fles¢erys 375 Park Ave.iue 
Sa hae feqaj3iT" (ol G! yy, LU, New York, N. ¥. 1coz2 
MUrray Hill 8-8333 

| 


“December 1, 1965 
| 


Mr. Robert Leonard 

Station WNJR 
Continental Broadcasting Inc. 
Box 1258 

Newark, New Jersey 


Dear Mr. Leonard: 
‘ At the suggestion of Robert Pelerson, Vice President - 
Marketing, Ex-Lax, Inc., Lan sending you a disc recording 
of our Nurse Recruitment Seminar at Harlent Hospital. We are 
most appreciative of your interest in this public service program. 

Mr. Peterson tells me that you have inquired as to how 
may letiers your station forwarded to us as a result of the 
radio campaign last suinimer. 

We received 54 letters through your station, all of which 
have been forwarded to Harleit Hospital and answered by thew 
recruiting people. 

Many thanks again for your help. 


Yours sincerely, 


f 


Len Safir 


Enclosuyveé 


cc: Mr. Robert Pelerson 


LS/jg 


NATIONAL ASSOCIATION FOR THE ADVAN CEMENT OF COLORED PEOPLE 
Plainfield Branch 


312 PLAINFIELD AVENUE 
PLAINFIELD, N. J. 
754-6548 


November 15, 1965. 


1700 Union 
Union, N.J. 


Dear Mir. 


Plainfield Area. Branch of the 
NAACP, I wish to exp: + appreciation for the generous 
opportunity yO BEOTS < art of your public service to 
se over your airways. 


fem 
2 
- 
oo) 
3] 
a 
o 
1c 


en unsolicited boost 
ike this one and t2 wai f senius. 


From our listen pri t surprise and 
enthusiasm wv: instantaneous we hove soon to 
able to resort i in your 2 audience 
waom we do not mbership dues in 
our treasury anc 
have gainec new 


tty 
mau) 


Hope 


Luther L. Rose 
Plainfield Are 
ec Roz Ze es 
Branch Menbersnip Chairman 


your "young" audience 1+ respond to our Youvn 


BOARD OF EDUCATION 
NEWARK 2, NEW JERSEY 


—_ 


OFFICES OF THE SUPERINTENDENT OF SCHOOLS 


EDWARD F. KENNELLY 
BurcrintenoeNnT OF SCHOOLS 


Decemoer 


Mr. Bob Leonard 
Operations Manager 
Radio Station WIR 
P. 0. Box 1258 
Nevark, Nes Jersey 


Dear Mr. Leonard: 


Through this commun may 1 exoress sincere 
thanks to you and your eee use of your broadcasting | 


facilities during the teach ke of Decemoer 2 and 3; 19E5Sje 


Your spot announce mants of Newark public schools 
remaining open during that time enacled us to continue the 
operation ef our schools. 


Very truly yours, 
— 
SS 5 “a 
a8 eet, “yg es) 
Franklya Titus 
Acting Super intendent of Scnools 


APPENDIX No.2 


° 

William Gallagher - General Manager. Member Board of Directors 
NAACP and New Jersey Community Action Training Institute. 

The Institute, a non-profit corporation, trains people involved in all 
phases of the war against poverty, career opportunities, social and insti- 
tutional change. Serves as a regional multi-purpose training center for 
anti-poverty grants under U.S. Office of Economic Opportunity. 

Ed Brown - Operations Manager. Member Board of Directors Focus 
" on Newark, Advisor Newark Senior Citizens Commission. Lecturer on 
Human Relations Newark Police Academy, Patterson State College, New 
Jersey State College and Montclair College. 

21 years in broadcasting, former Associate Professor Tuskogee 


Institute, former Chief of Special Services Veterans Administration 


Tuskogee, Alabama. 


Hal Jackson - Community Relations Director. Assistant to Mayor of 


Newark for Mayor's Youth Committee on Jobs; Advisor to Newark Board 


of Education Plans for Progress; Advisor to Springfield Avenue Complaint 
Bureau; Advisor to YM-YWMCA; Coordinator for Summer Project Fund 
to Send Youths to Camp and Progress for Summer. Mr. Jackson has 
averaged 1 to 3 personal appearances per day since 1964 in connection 
with community affairs, school assemblies, youth groups, etc. besides 
his air work. 

Recently honored by Educational Channel 13 in New York City for his 


WNIJR community involvement. 


APPENDIX NO. 3 


Five times each dey WNIR presents Spotlight on Black an ae 
a 60-second vignette capsulling the historical highlights of past a 
present events. | 

Examples of these vignettes which attached hereto eloquently 
jllustrate the battle of the Am erican Negro for recognition and equelity, 
reciting their accomplishments, reminding them of the continual effort 
that must be rnade and instilling 2 sense Of aniae: : 

Daily on the 6:30 a.m., 12:00 noon and 6:30 p-m. newscasts, 
Monday through Friday, WNJR ene 10-minute special aoe segment 
with a summary of news items of special interest to the black community. 

A regular feature of each dey is the WNIR program "Community 
Calendar" whereby all groups active and involved in Newark Reeenity 
affairs have an opportunity to bring their actions to the notice of ithe 
community. 

Several times each day the program "Job Column" is presented 
by the New Jersey State Employment Service. This brings notice of 


employment opportunities. 


The churches of Newark, both black and white, are 2 vital force 


within the community and they, too, turn to WNJR for the Church 


Calendar which ig aired 4to 5 times daily. 
In addition to the above programming, there are the WNIR 


public service spot announcements. An examination of WNJR public 


service spot announcements for the wecks ending September ut 
September §, September 15 and September 22, 1968 shows 1918 spot 
announcements proadcast in that month alonc. These are specialized 
announcements for the benefit of and to communicate with the black 
community. Among the organizations represented were the Mayor's 
Project, Willie Mays speaking on behalf of the Veterans Administration, 
NAACP, CHOICE, Afro-Americans for Action and many others. A 
complete description is attached hereto. 


When the tragic riots of 1967 struck Newark, WNJR moved to 


help. The station received many calls thanking WNIJR's Negro air 


personalities and outsiders such as Timothy Still, President of the United 
Community Corporation of Newark whose taped appeals to the community 
were constantly broadcast. 

Hundreds of persons called the station and offered help. Eighteen 
doctors offered medical services. A food store donated 1, 800 quarts of 
milk and 13, 000 loaves of bread. 

During the course of the riots, WNJIR carried special public ser- 
vice announcemsnts for all segments of the community, such as CORE, 
Urban League, NAACP, PAL, United Community Corporation, Newark 
Neighborhood Youth Corps, Boy Scouts, Ad Hoc Committee to Restore 


Peace to Newerk, Newark Sanitation Department, YMCA, numerous 


churches, Police Department, Youth Development Clinic and special 
messages from Martha of Martha and Vandellas and Areatha prasiicin, 
recording stars. 

Hal Jackson, Community Relations Director of WNJR solicited 
the help of Negro leaders. Approximately 1, 100 recruitments were ade 
through the efforts of WNJR. 

On Sunday morning, July 16, 1967, the Urban League a Essex 
County presented the Welfare Supervisor of Newark and the Assistant 
Principal. of Barringer High School, both Urban League Broad at ers 


" on the Joe Crane Gospel Show regularly scheduled from 9:30 a.m. to 


11:30 a.m. During their discussions with Joe Cranc, they informed 
the citizens of the riot area ‘of the help available from the United 
Community Corporation (a Newark Anti-Poverty Agency) for food, medi- 


cation and other necessities. A 


They informed the community of efforts to afford those arrested 


their legal and human rights. 


Public Service Announcements Over WNIR 


4 Weeks Ending September 22, 1968 
ORGANIZATION NUMBER OF PUBLIC SERVICE 
ANNOUNCEMENTS 
Mayor's Project (Field Day for 
youth of Newark co-sponsored by 
WNJR) 


Willie Mays on behalf of Veterans 
Administration 


SCAP (Somerville Community Action Project) 


FOCUS on Newark (rehabilitation 
program for ghetto areas) 


Springfield Ave. Merchants 
City of Newark (program to 


report and remove junk autos) 


Project START (job program for 
hard core unemployed) 


NAACP - Plainfield branch 


NAACP - Orange pranch 


NAACP - Newark branch 


CHOICE (Urban League project to 
eliminate discrimination in housing 
and other areas) 


AFRO-AMERICAN for Action (voter 
education and registration) ; 


Black Renaissance (voter education and 
registration 


Springfield Avenue Complaint Bureau (clearing 
house for complaints, consumer complaints, 
interest rates, etc.) 


HOPERS - Newark (group of former 
convicts helping N ewark police and to 
save youth from life of crime) 


OR GANIZATION NUMBER OF PUBLIC SERVICE 
ANNOUNCEMENTS 


Operation Drop-In (program to 
school drop-outs back to school) 20 


Newark Building Trades (job training 
for hard core unemployed) 26 


Community Information and Referral 
Center (job information for hard core 
unemployed) 


CORE (Congress Cn Racial Equality), 
Essex branch 


CORE, Plainfield branch 


Plainficld Draft Information Council 
(information concerning Selective Service 
laws) 


YM - YWCA 


Blizabethport Equal Opportunity Center 
(Community center programs for ghetto 
résidents) 


Somerville Youth Project (jazz show each 
Saturday. Free admission for ghetto 
youth) 0 


Plainfield Youth For Action (similar 
program as Elizabethport above) 


Jer sey City Associated Teams (similar 
program as Elizabethport above) | 


Newark Artists and Models (program 
raising funds for underprivileged) 


New Jersey Committze Against Discrim- 
ination 


United Brothers of Newark (voter 
education and registration 


ORGANIZATION NUMBER OF PUBLIC SERVICE 
ANNOUNCEMENTS 


_ Annoueeeee 


Passing of Evangelist Mattie B. 
Poole (m emorial notice of weil known 
New Jersey Negro Evangelist) 


SCLC (Southern Christian Leadership 
Conference) Plainfield branch 


Freeholder - Voters (voter education and 
registration) 


Christian Temple Church of Christ 
(Negro church) 


TOTAL 


REGULAR PU BLIC SERVICE PROGRAMS INCLUDE: 


Action -- 30 minutes 
f interest to 


Discussion program on topics 0 
s of Community 


black community -- appearance 


leaders. 
Perspective -- 30 minutes 


Religious philosophy -- New Jersey of 
Council of Churches. : 


rt on World Affairs -- ‘15 minutes 
| 


ity discussing current 


Repo 


Produced by Rutgers Univers 


events on the world scale. 


Reports from Rutgers -- 15 minutes 


Activities of the State University. 


African Forum -- 15 minutes 


cussion of problems 


Report from the U.N. Dis 
African nations. 


and activities of emerging 


New Jersey Highlight -- 15 minutes 


Produced by CORE -- 2 civil rights program. 
The Senate Reports -- 5 minutes 


Weckly reports of Senators Case and Williams 


from Washington. 


Urban League -- 15 minutes 


Produced by Urban League ~~ wide variety of interests. 


Slic service announcements schedule docs not include other 
Poe service announcements such as those for the American Cancer 
Society which were not solely designed for the black community. 

Nor does the above schedule include the WNJR "Community Calendar" 
or "Church Calendar", both features which are carried several times 
daily. : 

For example, "Community Calendar" for the week ending 9/22/68 
shows the needs of the following organizations were broadcast: 

Organization Total Announcements _ 
Weequanhic Adult School | 4 
Jersey City State College 7 
Youth Consulation Service 
Newark Fire Department 
Colurxbia University, N. Y. 
NAACP - Bayonne 
Union Junior Women's Club 


Adult Learning Center, 
Elizabethport-Bellville 


Essex County Children's Shelter 


Newark YM-YWCA 
NAACP - Bayside 
Citizens Committee of Orange 


TOTAL 61 
The "Church Calendar" for the same period showed 118 announcements 


in behalf of 14 churches. 


sovernor's Report -~ 15 minutes 


ew Jersey: 


xt from Governor Hughes of N 
| 


Weekly repo 


10. Good News Report -- 15 minutes 


New Jersey Council of Churches. 


ll. Speaking of Schools -- 5 minutes 


New Jersey Education Association. 


12. The Bible -- 5 minutes 


New Jersey Council of Churches. 


13. Farm and Home Spotlight -- 5 minutes 


Rutgers University. 


USDA Agriculture Show -- 5 minutes 


The Added Years ~~ 30 minutes 


jzens of New Jersey 


News and features for Senior Cit 
from the Division of the Aging. 


State Education Close-up ~~ 15 minutes 


Weekly report from New Jersey Department of 
jvities. 


Education on N.J. act 


Spotlight on Highways -- 5 minutes 
News and views on road conditions from New 


Jersey Highway Department. 


Opportunity Reports -- 5 minutes 


New Jersey Office of Economic Opportunity 


report of War on Poverty. 


Social Security Show -- 15 minutes 
Information for Senior Citizens. 
Today is Sunday -- 5 minutes 
New Jersey Council of Churches. 
News and Views -- 1 1/2 hours 
This program, while commercially sponsored, 


is a forum for the black community to air its 
views of community interest. 


"Plans for Progress" and other efforts by WNJR to encourage 


ghetto residents to continue their education are shown by the attached 


samples. 


'k DIVISION OF ROLLINS HC 
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post OFFICE BOX 1258 NEWARK NEW seRseY 67101 
1430 KC 5 KV" PRONES NJ 623-3565 NY WO 6.3555 


SPOTLIGHT ON BLACK HISTORY ROY WEST 
' | 


HE FIRST NEGRO TO BECOHE A PERNANEDT MEMBER OF THE U Ss’ DELEGATION TO 


SNITED NATIONS GENERAL ASSEIBLY WAS CHARLES EH.’ MAHONEY.«++ BE WAS BORN 
N DECATUR MICHIGAN ON HARCE 29, 1886... APTES ATTENDING PRIMARY AND 3 
SECONDARY SCHOOLS IN THAT CIR¥ » HE STUDIED AT OLIVET COLLEGE Av PISK 
UNIVERSITY WHERE HE RECIEVED BIgh.Bes++ AND AT THE mIvaRSITY OF HICHIGAN 
WHICH GRANTED BIN AN LL.B . . os 

ON JULY 27, 195!+e+ PRESIDENT DYIGHT D. EISENHOWER ‘APPOINTED IR MAHONEY 
A MENBERS OF HE U.S. DELEGATION TO THE uNTTED NATIONS. Nettote 

ag SERVED FOR FIVE YEARS AS A MEMBER OF THE PANEL OF INQUIRY AND 


CONCILIATION, AND WAS ON SEVERAL COMMITTEES. +++ 
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THAT'S ANOTHER WNJR SPOTLIGHT ON BEACK HISTORY. e+e 
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SPOTLIGHT ON BLACK HISTORY. eoeee ROY WEST.. NOV. 20, 68 


IN 1939, THE AUGETERS OF THE ANERICAN REVOULITION, DENIED ACERTAIN 


PERMISSION TO Sinc AT CONSTITUTION HALL IN THES NATIOMUS CAPITAL. » 


HOWEVER, HER FRIENDS AND ADHIRERS ARRANGED FOR AN QUTDOOR CONCERT ON TES 
STEPS OF OF LINCOLN HEHORIAL« «« ON EASTER SUNDAY, 1939, ALNOST A QUARTER 
OF A CENTURY BEFORE THE 4963"HARCH ON WASHINGTON" «ee SHE SANG TO 75,000 
PERSONS, INCLUDING CABINET HBUBERS AND THE RATIONS Pins? IADY, MRS. 
FRANKLYN D. ROOSEVELT, WHO EAD RESIGNED HER DAR. NEMBERSHIP IN PROTEST 


nae Hh ava 
STATENS 


TO THEIR ACTION...WITE BLOQUENT UNDERSEA tie 


ANDERSON _ WITH THE PAMILIAR LINES, "HY COUNTRY TIS 


OF THEE, SWEET LN BE BER AUDIENCE DISCOVERED NEW MEANING 


IN THE SONG AS SHE SANG: "FROM EVERY MOUNTAINSIDE, LET FREEDOM RING." 


TODAY, AS A RESULT OF THAT ALL IMPORTANT FIRST PERFORMANCE... ALL ARTIST 


MAY BE HEARD IN CONSTITUTION BALL. +e 


PRAT'S ANOTHER WIR SPOTLIGHT ON BLACK HISTORY 
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| - SPOTLIGHT ON BLACK HISTORY "oop, 25, 1968 
| 
| THE EARLIEST NEGRO PHYSICIANS WERE INDIVIDUALS WHO HAD UN2@ | 
OPPORTUNITIES FROM PERSONAL CONTACT WITH THEIR MASTERS IN WHAT pe 5 THEN 
STILL & CRAFT... SUCH MAS THE CASE OF JAMES DEREAN, WEO WAS BORN ‘A SLAVE 
IN PHILLADELPHIA ,,. AND suCESSIVELY OUNED BY THRESPHYSICIANS WHO maven? 
aI mo COMPOUND KEDICINES ‘AND ADMINISTER TREATHENT. «- HIS LAST MASTER, 
A DR. ROBERT DOVE OF NEN ORLEANS, ALLOWED RIM TO BUY BIS OWN FREBDOL 
py 1800, DERHAM! HAD AN EXTENSIVE PRACTICE IN THE CIgy OF NEW ORLEANS... 
“DR. BSNIANIN RUSH, THE PHILLADELPHIA PHYSICIAN RENOWNED AS THE onze 3ST 
MEDICAL NAN OF HIS DAY: wm? DERBAN, AND COR MENTED FAVORABLE | on ats 


MEDICAL ATTAINMENTS «eee 


TODAY, - gaBRE ARE OVER a. 000 BLACK MEN AND MOHEN “IN THE preuD OF 
NEDICING. « THIS FIGURE INCLUDES ALL OF THE MEDICAL “SCIENCES FROM 


CHEMISTS, TO MEDICAL AND DENTAL TECHNICIANS «++ 


5 THAT'S ANOTHER WNUR SPOTLIGHT on oe arstonY 
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SPOTLIGHT ON BLACK HISTCRY ecsceee FOR OCT. 17, 1965 


LANGSTON. «ee WEO WAS BORN 

TO PUBLIC OFFics Di THS w= STATES wees FE WAS BCU 
MOTHER AND A PLANTATION MASTER BY THE NALS OF RALPH QUARLES, WHO WADE LIBERAL FROV ISICNS FOR é 
HIS CHILDREN.«+- SLANGSTON WAS SENT ego CINCINNATI AND LATSR TO CSERLIN COLLEGE Foz EL : 
EDUCATION +++ EER TOUCHED UPON MANE AREAS fc LI8Z.... THS MOST SIGNIFICANT CF 


ROBNBLY Wh PIOZ TO CONGRESS IN 1SS9 es eceee 
TORY... ONS SUCH CONGRESSMAN WHOSS WORKS PARALLELS THAT 
IS ADM CLAYTON ‘POISTL JR. FRO NET YRK CITY cose FS WAS 


‘O1),, AND FAS EXGh RE-ELSCTFO BACH Ter SINC: 
‘od ‘e 


HY ON BLACK HISTORY 


“PLANS FOR PROGRESS" is @ program to encourage 


ghetto residents to continue their education. WNIR leadership 
in this program is illustrated by the attached material. 


who 


The "Living Witness" program features Negroes 
have responsible positions in 


have obtained their education, 
industry and the professions and are living proof that it can be 


done. 
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PLANS TOR FROGRESS PARTICIPA 


Associetion | eee 2S 
“Prudenti 


PPG Industries 

Bemberger's New J 
Toternationezl Bus: 

Westera Electric 

B.I.C.C. 

Boffman-LeRocihe 

Fidelity Union Trust ‘srpeny 
Worthington Corgorstion 


Newark Housing Authority 


Jim Harris snem New York Je:s Football 
U-Bal Jackson 4 <2 VRIR 
Scott Gormsaa i. % Wiig R 
ae lie Green Dise Jocxey WIR 


Speaker Schedule 


Weeguahic High School April 22, 19638 


B25 - 92h5 Auditoriun 


1. Monprede Introduce Pregran & Speakers 
a. Hal deckson (N.C.) 
b. Jim Heric 
ec. Arleata Carter 
d. William D. Payne 


| 
Boys_Gyz Vth Grads 
2. Kapstatter Introdice Frogran & Speakers 
a. Charlie Greon (4.0.) 
b. Jim Hori 
ec. Scott Gorman 
d. Eric Berg 


9:56 ~ 10:56 Auditoriun 10th Grate 


1. Monprode Introduce Program & Speakers 
ae Hal Jackson (M.C.) 
b. Jim Eszvis 
ce. Arlesta Carter 
a. Williem D. Peyne 


Boys Gyn 


2. Kapstatter introdice Program & Speakers 
a. Charlic Grec:: (M.C.) 
be. Jin CIS 
ce. Scott Gorman 
ad. Eric Berg 
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Are Changing featured over 
$0 “Living Witnesses’ who 
visited homerooms and class- 
rooms bringing home to the Cea- 
trol students, all the new oppor= 
tunities now available to quali- 
fied persons regardless of race, 
color, or creed. Ten years ago 
the boy or girl who wes sitting 
in your seat may have dreamed 
about getting a job with the na- 
tion’s leadingindustrial and busi- 
ness firms. They might have 
wanted to be account 
supervisor, or anairline hostess. 
They could only dream of it. 

Such jobs were not obtainable 
for Afro-Americans. But, now 
things have ch nged. Today the 
door of opportunity is open. Busi- 
ness 2nd industry have gotten 
cmart, 

The living witnesses were cra 
ployed by a large variety of firms 
in the Newark area. 

Miss Mabel Rhodes, a forms 
designor, at Prudential Insur- 
ance Company andan ex-graduate 
of “Central”, discussed her 
Gutics and spoke of the oppor 
tyunitics at Prudential in the 
classrooms she visited. 

Miss Jeanette Marable also of 
Prudential talked atout salaries 
and fringe benefits. “At Pru- 
Cential,"” she stated, “there is 
‘ no discrimination. All of the 
people there get along with each 
cther. Promotions are also given 
on ability.”” 

tiss Debra McGriff, an em 
ployee with Bell Telephone, ex~ 
plained the opportunities for IBM 


“it baad Mate 
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ae ee 


Lets WNIR, 
toad Mary Corricilo of 
-, Corecr Day. 


Disc Jockeys 


oe ene eT 


education. 

Mr. Willic Alston of Hoffman 
La-Roche, 2 chernical operator, 
(in the line for the night fore- 
man jo>) brought across gint 
that the average farnily o! 
to make an income of about ten 
thousend dollars 3 year, There= 
fore you necd to Stay in school 
and yet your cipio 

He stated, | ‘Even though a 
dropout m2y | ea job with 3 
half-way decent salary, with 2 
high school diploma you can ce- 
mand more. A dropout can't, he 
has to take what the employer 
offers him.'" Mr. Alston started 
as 2 roaterial handler on the 
asseindly Une onc worked his 
way up. He is now dein 
for an even higher posi 

Ron Benjamin, atransport 
specialist for IBM, spoke of unm 
limited oppprtunities available 
today for everyonc. 

Some students heard Jesse 
Young, a student at Monteloir 
State College, and 2 former Cen- 
tralite tell of his college experi 
ences. John Young, Central's 
Student Coutsel President, is his 
brother. : —— 

We all were pleased to hear 
disc jockbys Charlic Greca, 
Scott Gorrnan and Hal Jackson 
of radio s{ation WNIR, and Mr. 
Harry Smith, Dean ofadmissions 
for Essex) County Jr. Coliege. 

The proof is that, ‘*Thi 
Are Chonging’’ was quite evident. 
This should be inspiration forall 
the students of Central. 
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Public Service at Cenirel’s Auditorium for 
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APPENDIX No. 4_ 


Samples of the introductions to the program "THE PEOPLE 


SPEAK" are attached hereto. 


as recognized by the New York Times (Dec. 1, 
| 


This program 


1968) serves as the voice of the ghetto giving vent to the controversy 


* and anger that permeates the life of the ghetto. 
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__APPENDIX No. 


WNIR, responsive to casnunity desires, began an editorial 


campaign to mark the birthday of Dr. Martin Luther King 2s 


y and day of tribute to his memory. 


a national holiday 


To date, over 50,000 signatures endorsing this plan have 


been received by WNSIR. 


oo 


——_——— 


Jewark stands the WNIR 


On the steps of City Hall in I 


Christmas booth. This program, conducted by WNJR and 


directed by Hal Jackson has become @ communit 


5 


——— 


y institution. 
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260 audubon avenue - suite 32g - new york, n.y- 10033 - 212-568-6782 (212-247-3136) 


~ H 


“ : ; ? 5 ; s iene f 
BULLETIN TO ALL STATIONS aes LUTSS2 KING SPEAKS" | 


We feel you will be interested in a campaign besun by Hadio 
Station ANJR in Newark, New Jersey, to have the birthday of 
_ tne late Dr. Martin Luther King - January 15th - desiznated 
-es @ national holiday and day of tribute to his memory. 
aoe. Sie fo 
with this in mind, we ere enclosing copies of letters from 
and to the station outli the idea and sone of the 
response it has evoxed f the comunity. we are also 
Aneluding copies of the W ditotiais only to show the kind 
ef effort one station has m& _ Of course if you are : 
_ interested in joining this camp2isn you would want to devise 
‘“your own form of promotion. ba | 
If you wish to participate in tnis important and worthy 
“project, please advise us with the information listed telov. 
Tf you do not wish to participate, please let us know as ve 
-will then offer this opportunity to otner stations in your 
| 


0 eae 
» “ = . . | 
Yes, we want to participate in the Martin Luther Kins 
National Holiday campaign. em Saba 
We will run spot Bnnouncements, editorials, or 
; : times a day ane 


- times a week -. pees 


. 


-- > Ye are not interested in participating at this time. 


Station . | 
“City _ ~ 


Signed 
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ig ao April 30, 1968 
Southern ee i Sree 

Mr, Bill Stel 

260 Avdubon av 


New Tork, ele 


Dex Bilis 
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Thanks | for the help you's the wey touard ‘our 8 
project-—* hat of pronoving ¢ aving Ja aeary 15th sev 
as a Nationsl Hol idey paying & lecder——Dre Ma 
Lather Sng, dre eS : 


ang editorieis si 
Listeners nas 
‘express their ¢ 
editorisis, We 
torials on this until it 


So fe ue have recoived ebow% 2500 let ters with spprorinately y 8,000 
_signstwrese | Tou wit also find enclosed some of the sale letters, 
received notably the one fron: the Locel. 16, tmevicen Federation of 
Husicieas, Newsrk, wu0 plan to pre gent a res ; 


‘convention for this tribute. LT &% represents 300, coo 


\ 


I will continue to call on your o2fi ice for further ssist bance. 


PRA (ek Tine 
: Rollins, Ince 


we the Prot fessionel Musicians of New Jersey eqree with 
you end endorse the ENCE Cempeign to mexe gener y 
15th, 2a State and Netionel Legel 

pleese te edvised that 

sent 2 resolution % 


ever 300,000 music 


They will also contect tne | Senators ené Represent- 
x | 


" atives. a ae ee 
Please count on us, WE remein | 
| 


Very truly ey, 


Chey Mis 


. Danny Fope, 
president-Locel | 1é 


o 5 H 
~ i 


P.S. Tnenk you for the cooperation you heve given us 
a eee 

fn making the veroriel Tributs erencnies the huze 

success it was to the late Dr. > 


- on the steps of the Newer< city = 
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may be. - 


. 
WNIR bes cone worgers in meking t 


the good work, because we need Yyou mow core then ever before. 
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_ TO SOS GREAT, BUMANETARIAN,g JF TEE NOBEL PEACE PRIZE WINNER'S pExLOsOrEx 
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- "oui ims HONOR, SES £2. cxrD OR LETTER TO WIR, BOX 1.299 NEWARK, 
415 > : nie : ot etees abe = 
HeJo THAT'S WNIR, BOX 1298, NEAR, We WELL FORARD EER RESPONSES 


qo YOUR ELECTED PEPRESEITATIVES « 


Maas Chicas: Attacts, 
sag. Une. © 


= Sox CONGRESS sooo 
ae -20 Sasson f | 


ib Ho 


7s 


ESEN DATES 


° “ cas 


Me Comm na introduced the following ame hich — referzéd 
: SES “02 the EES ee 


Ca 


teodonieracat tf 
ae 
Sete or ie 


ate e the ‘bi rihday of £. Martin Luther King, 
‘8 “Tegal public holiday ; 
tpt by the 2 Sencte and House 2 Represente- 
£, vars: 


on: w of section Sr 108 of title 5, United Sate 
: ao SS 
“Code, is emended byi tiserting immatiately below ° 


: Yeas vs Day 


“Jennary 1, New 
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DOWN L. MCCLELLAN, ARR. EVERCTY MCKINUZY DIRKSEN, ILL, 

BAM J. ERVIN, JR, NC, ROMAN L. HRUSKA, NECA, iy 8 
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Colonel Eq Brown, Ooerations Manager 
WIIR-Radio 
P.-0. Box 1258 
Newark, New Jersey O7101 


Dear Colonel Brown: 


Thank you for Sending me samples of letters which WIR has r 


recei 
ay i 


s 
expressing supoort for designating January 15 as a national holiday 
eC 


of Dr. Mertin luther King. I appreciate lmowing of your interest jin 
- ‘ | 
issue. 


As you may realize, S. J. Res. 159 is now pending before the Senate Sub- 
cozmittee on Federal Charters, Holidays, and Celebrations. No further action 
has been scheduled for this session. Although I am not a meniber of the Sud- 
committee, I en taking the liverty of forwarding the correspondence which you 
‘sent to me to the Subcommittee members for their consideration. . 

' 


Again, thank you for sharing your views with me. 


? 


. Sincerely, 


U 
Fs 
. 


He 7 4 , AUSSOLL A ROURKE 
= eee & : ADMINISTRATIVE AS Sista 
gonrse , ‘- ; 9334 LewewortH House Orrizs d 
; : : , ARzA Cone 202: 225-2231 

COMMITTEE ON THE - ‘ ae a nl eV. Oe oy a. ‘ + 
JUDICIARY : Consress Gr toe Caniten satates WILLIAM 8. Lewis 


Sisratcr ROPRISINTATIVIU 
o : mn a ° sw Sracer 
Mouse of Regresentatibes pencdcaarmenaeN et 
- me . Tx.2 695-1577 
achingtor,D.€. 20315 


July 24, 1968 


Col. Ed Brown 
Operations Manager 

WNIR 

P.O. Box 1258 

Newark, New Jersey 07101 


Dear Colonel Brown: 


i wish to acknowledge your letter of July 17 in which 
you urge support, for a measure to designate January 15, 
Dr. Martin Luther King's birthday, as a national holiday. 


As you know, a number of such proposals have been 
‘introduced in both the House ang Senate, where they are * 
Presently pending consideration by the appropriate Committees. 
I am advised that no action has as yet been scheduled on 
this legislation. Sapa eee 


You may be assured that I shall keep your views and 
interests in mind during any congressional action I might 
have an Opportunity to take on this measure. 


Thank you for sending me the various communications 
from 40th District residents in support of this Proposal. 


With every good wish, 


cs Sincerely you Sy Yi 


~ 


Smith III 
£ Congress 
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"Mr. Ed Brown 

‘Operations Manager 

WNIR 

P.O. Box 1258 

Newark, N.J. 07101 

Dear Mr. Brown: ; ; 

Thank you for your letter of July 17, 1968, and for! 
the sampling of correspondence which you received | 
with respect to the Proposals to observe Dr. Martin) 
Luther King Jr.'s birthday as a national holiday. 


Let me assure you that I shall give the most care- | 
ful consideration to the views expressed in this 
correspondence. ; 2 


. Sincerely yours, | 


/ senegwy (U4 Pons, 
Syron Gy Rogers : Gi 
Chairman E 


Subconaittee No. 4 


Wasnncton Crrice: 
Pouss Ornice Cucoiis 
Wasuincron, 0.C. 29515 
“z-53I1. 
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Operations 
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P.0. 30x 125 
‘Newark, Hew 
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z Orstricr Orrices: 
JAMES C. CORMAN 14422 Victory Exvo. 
=p Cismecr, Cauca Van Nurs, Caurornis 91463 


Q : 757-1776 
Conaress of the Cutt 
House of Representatioes 
Washington, D.C. -* 


—— . 
1021!4 San Fernando Ro. 
San Fernw.co, Cauizonnia 97320 
363-1776 
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ETHEL G. NARVIS 
WAELO REPRESENTATIVE 


duly 22, 


as 
Jers27 


Dear Col. Brow: 


“Tank you very such for your letter 


enc 


a708 


iS 


With respect 
introduced, I do not fesi 


ing suppers for 2 


ch wy 
te UI) 


$ 
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v 


fe) 


tion in advising 


Sincerely, 


4 
PURGES C. CORLL 
y Wenber of Congress 


cA 


*.” THOMAS J. MISKILL .. | FIMATHY ©. SMITH 
° | 
Comiccricur, Sims Distwer : | ASMINISTRATIVE ASSISTANT 
- 
« 202? Loncwoiem Houses Orrics Busine ‘ Gastarcr Crnce: 
Wasrincton, D.C. 20515 Grr Hane Buicinc 


(meas Congress of the Ginited State Room 405 
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COMMITTEz: Anwep nt TS Contes ° _ 2 . 
SUDICIARY Douse Or svenresentatibes 


|" ADOLF G. CARLTON 


Baszington, D.C, * ORETHICT AOMINISTRATICS ASE 


Tuly 22, 1968 


Colonel Ed Brown 
Operations Manager 
WNOR 

Post Office Box 1258 
_, Newark, New Jersey 


Dear Colonel Brown: 


This is to acknowledge and thank you for your recent 
Ietter with regard to making January 15th, a "National 
Holidey" in respect for the late Dr. Martin Luther King, 
Tr. fe : Ste 


_-I have noted the enclosed letter with interest and ap- 
preciate your bringing this project to my attention. 


With kind regards, I am 


Sincerely yours, 


a ee ae he “2 
Thomas J. Meskill, M.c. 


. 


TIMshklL 
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$203 House Crice Eutestns 
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Col. Ed Brown 
Operations Manager 
. WNIR ; 
_ P.O. Box 1258 
Newark, New Jersey 
Dear Col. Brown: & ; 13 


* Thank you for your letter of July 17th enclosing a sampling 
of the mail you are getting with regard to the proposal 
to designate January 15th as a national holiday in honor 
of Dr. Martin Luther King, Jr. 


I appreciate your calling the subject to my attention. 


Sincerely, 


ROBERT W. “ KASTENMEIER 
Member of Congress 


RWK:saz 


PHILIP A. HART’ 


MICHIGAN 


+ eommrrress: | 
COMMERCE! 
JUDICIARY) 

vied le 


Biniled States Senate 


: Ans 4 
WASHINGTON, D.c. : aud 


. 


July 25, 1968 


‘Col. Ed Brown 


Operations Manager 
WIR 
P.O.Box 12538 


Newark, New Jersey 07101 


- Dear Col. Brown: 


Thank you very much for sending me samples 
of letters you received from WNJR listeners con- 
cerning the commemoration of Dr. Martin Luther 
King Jr.*s birthday as a national holiday. 


Certainly, your stations has generated much 
support for such 2 tribute. : 


With every best wish, 


‘Sincerely q 


DAARIT ZO Ae WILLIAMS, JR, Paut.. CHAINMAN 
ERONGE A. SM ATHANS, FLA EVERETT MOXINLTY OIRASEN, ILL. 
“WAYNE MORSE, OHt=G. FRANK CARLION, KANG. 
* AbAM BILE, NV. WINSTON L. PRUTY, VT. 
PRANK CHUNCH, LOAD MIR AM Ln FONG, HAWAH 


FENMINGS RANDOUPTI, W.VA. JACK MILLER, IOWA 
* EDMUND S. MUSKIE. Maint THAUSTCN GB. MOXTOM, KY. “2 Crit: fed ES fof seS Se ~st reine 
TOWARD V. Lons. mo, CUPFORS FP, MANSSN, WYO. 
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WULIAM E. OMISL, STAFF On TOR 


ee ns pe ee ne 5 : ids xt July 29, 1968 


General Manager 
Radio Stetion WNIR 
Box 12538 

Newark, New Jersey 


Deer Sir: 


Senator Thomas Dodd has passed along the letters 
awe were written to your radio station, edvocating 
: the establishment of Martin Luther King! $ birthday : 
as @ national holiday. 


This is certainly a most interesting idea and 
I commend all who were public spirited _ encush: to_ 
write in behalé of this idea. ies 


‘Whether we Sormalty, establish oon a holidey 
or not, the spirit and the ideals of the late Dr. 
King will remain alive and vibrant for 2s long as 

‘Americans continue to Sees freedom and equality. 
aR I apeended Dr. King? s funeral and there was en 
air of dedication and purpose, as well as grief, on 
a occesion which augured well for the cause he 
». believed in. 


Siiterely, 


yy 
Gillveny AWE 


Harrison A. Willians, Jo. 


. BAN sank 


PETER H. B, FRELINGHUYSEN 
+ Sm Disrmcr, New Jensey 


+6 WILLIAM T. KENDALL 


Re ere Congress of the Gnited States 
; Bouse of Revresentatives 
Washington, D.C. 20515 
June 28, 1968 


Colonel Ed Brown 
Operations Manager WNIR 
2.0. Box 1258 

Newark, N-J. 07101 


Dear Colonel Brown: 


COMMITTEE: 
Fornccn AFFAIRS 


District Orrice 
i 3 Scryer PLACE 
Morristown, Now Jerscr 07953 
é JE 87267 


<a 
‘Thank you for your letter concerning 


the proposal to set aside January 15, the 
birthday of the late Dr. Martin Luther King, / 


Jr., as a national holiday. 


I would suggest that you write to 
-your Congressnan and have your listener 
likewise if they support this proposal. 


Thank you for taking the time to write. 


Sincerely yours, 


Bl wy WS. Aus bony | 


Peter H. B. Frelinghuysen, MLC. 
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Se nd STAFF DIRECTOR : June L, 1968 


Colonel Ed Brown 
Operations Manager 

WNIR 

P.O. Box 1258 

Newark, New Jersey O7101 


Dear Colonel Brown: 


i Thank you for your recent letter concerning leg- 
fslation which would celebrate the birthday of the 
late Dr. King as a national holiday. 


As you know, legislation which would accomplish 
this purpose has been introduced in the Senate and is 
pending in the Judiciary Committee. C 

Other organizations have been successful by waging 
Jetter writing campaigns. The effectiveness of such a 
campaign is increased when the appeal is national. 


With best wishes, =i ng ~ is 


so are 


[ESCE™ GME. 


Harrison A. Williams, Jr. 
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Oty # pe ae 
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HALL STEPS. YES, STARTING THIS FRIDAY AND EVERY DAY. es 

“THEREAFTER WNJR WILL BE BROADCASTING DIRECT FROM SANTA'S 

"*, HOUSE LOCATED ON THE NEWARK CITY HALL STEPS. WE WILL: 
BE THERE oN FRIDAY FRCM 0AM TO 8PM. BRING TOYS AND 

° FOOD FOR THE NEEDY FAMILIES DIRECT, TO THE WNUR SANTA 
HOUSE. FREE RECORDS WILL BE GIVEN AWAY, SEE THE — 

| MAGNIFICENT 7 THERE IN PERSON, REMEMBER, BRING TOYS” 
AND FOOD FOR THE NEEDY. FAMILIES TO THE BROADCAST 

". BOGTH. HEAR AND SEE THE CHORALE GROUPS FROM OUR 
SCHOOLS AND ORGANIZATIONS ALSO SINSINS THERE IN PERSON. 
“MAKE XMAS IN NEWARK A HAPPY ONE BY JOINING US DAILY 

oS OUR DAILY BR ROADCASTS DIRECT FROM THE NEWARK CITY 


HALL STEPS STARTING FRIDAY DECEMBER Suis ue 
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6. Broadcast Bureau’s Opposition to Petition for Reconsideration and 
Rehearing, January 17, 1969, Docket No. 16050 


Before the 
FEMERAL COMMURICAT TORS COMMISSTON 
Washington, D.C. 20554 


‘In the Matter of 


CONTINENTAL BROADCASTING, INC. DOCKET NO. 16050 
Newark, New Jerscy File No. BR-174 


For Renewal of License of 
Station WNIR, Newark, New Jerscy 


To: The Commission 


"BROADCAST BUREAU'S OPPOSITION TO 
PETITION FOR RECONSIDERATLON AND RELEARING 


eo 


1. On December 26, 1968, Continental Broadcasting, Inc. 
CuUNIR), Filed a petition for veconsideratiion and rehearing. This 
‘petition requests the Commission to reconsider its decision (FCC €8- 
1127), released Movember 27, 1968 which denied Continental's applica- 


tion for renewal of license of Station WNIR, Neverk, New Jersey. The 


Broadcast Bureau respectfully opposes this petition in its entirety. 


2. The licensee presents 4 basic arguments in support of 
the request for reconsideration. These aryements are 25 follows: 


“I. The Cormission has failed to give proper weight 
to the recuzd of tue Licensee in establishing and 
maintaining proper controls. 


“II, The Comaission appears oblivious to the fact 
that the acts of the manger were intended to 
primarily vietimize the Licenscc, and not the 
Conmission. 


-2- 


The Coneission's decision is tnconsistent with 
the decision of the Comnsssion in Lamar_Life 
Broadcasting Co.» 14 F.C.C. 2d 431, where racist 
conduct was forgiven in light of the corrective 
action by the licensce, and thus the diecision 
violates the controlling principle of equal and 
uniform treatment to licensees. 


The Commission failed to consider the overall 
~ performance of the licensce, whose record of 
service to the Newark community belies the 
charge of indifference." 
We respectively submit that these arguments lack factual and legal 
support and provide no basis for reconsideration by the Commission. 
We will address ourselves to each of these arguments seridtim. 


3. WNIR initially argues that the Commission -has failed to 


‘give proper weight to the record of the licensee in establishing and 


. 


maintaining proper controls. In this connection it lists the control 
devices which were instituted and asserts that they were “extra- 
ordinary" and wrare’, if not “unique in the industry. It further 


argues that these control devices are not indicative of an indifferent 


licensec. While the licensec unquestionably installed control devices, 
ae = 
there is no factual support for the assertion that they were "rare OT 


wextraordinary"” in the industry. What is abundantly clear from this 
record is that this licensec failed to teke effective action to 
immediately correct the irregularities discovered as a result of the 


controls or to adopt additional procedures to forestall further 


. 


-3- 
irregularitics: The following conclusion by the Examiner which was 


“adopted by the Comission is pertinent: (Sec Paragraph 20) 


"It is not enovgh that a licensee should issuc 
instructions, detect infractions, make occasional 
visits, and engage in endless correctional corre= 
spondence with its station manager. The licensee 
of a proadcast_ station has_the paramount obligation 
to apply effective measures to forestall violations 
and, in those instances where they nevertheless do 
happen despite reasonable preventive measures, tO 
take additional steps as required to assure against 
> any recurrences. This obligation the licensee herein 
obviously failed to discharge. In this connection, 
the Examiner is constreined to point out that the 
evening hours period of operation at Station WNIR 
received not alonc from the stetion manager but also 
from the principals of the licensee far less direct 
supervision than was required in order to maintain 
proper control." 


CN ees 


4, It is clear that the Commission considered the control 


devices installed by the licensee. But, the true test of whether 4 


licensee is indifferent is not whether control devices ere installed; 
it is whether or not 4 licensee acts ina responsible manner once 

the control devices alert the licensee to irregularities occurring at 
its station As reflected in the Commission's decision, this licensee 
‘and its home office officials, despite knowledge of serious 
irregularities, failed to exercise Peacoicontco: or responsible 
supervision over the operation of WIR in general and the Celebrity 
Time program in particular. The following is {llustrative of the 


matter. 


o4- 
5. In, September 1962, Crow and Ninner eaeaion audit of 

WNIR. During the audit serious irregularities and aiserepanctes 
were discovercd regarding the operation of unr and ye | 
Celebrity Time program. Specifically» it was discovered 
that no logs of the Celebrity Time program were being maintained; 
that contrary to instructions, many clients were on the aft without 
contracts to cover them and that many of the contracts written were 
incomplete; that ‘rank amateurs” were proadcasting over WNIRS that 


the Celebrity Time program was segmented into % hours and that the 


program log as set Up by the traffic department, bore no relationship 


to the actual progres proadcast (WNIR Ex. 44). It is clear from the 


_memo written by Crow following his September 1962 yisit to WNIR that 
_the station was in a messe Immediate and effective action was required 
on the part ef responsible officials of the licensee. ‘yet, Crow and 
Minner failed to take such action but rather packed their bags and 
immediately returned to wilmington. Thereafter Lenphear was advised of 
the trregularitics discovered by Crow and: Minner- He visited WNIR for - 
the alleged purpose of correcting the matters disecvered by Crow. a 
§55735727)° However» Lanphear made no effort to find out who Tiny Grey 
(One of the “yank amateurs" mentioned in Crow's ano was or how she 

got on the alr (Tr. 5721-243 5738); that while ft was the policy 


en Eleven Tens 228 
VU Upon reconsideration in Eleven Ten, 22 RR 702M, 7022, the Commission 
stated as follows: ; : : 
oo. WA Licensee, knowing that his station twas in a mess", cannot 
* Yeave town for months, leave active operation and management 

of the station in the hands of other and reasonably expect 

the Corinission to close its eyes to what occurred during the 

absence of the Licensee because of the latter's unawareness of 

what was happening." ; re : 
This languese is perticularly appropriate here because Crow's confidentia 
memo to Rollins following his visit to WIR in September 1962 made it 
evident that WIR, especially the Clebrity Tine program, "Was in a mess." 


. <a 
‘of Rollins not Me permit "yank amateurs" on the air, he nevertheless 
made no effort to determine the extent and degree to which other 
“rank amateurs" were permitted to broadcast between 11-12 (Tr. lay 


Lanphear further admitted that although the Celebrity Time logs had 


previously not been maintained, he did not Cae the logs to 


- —_— = ———— 


‘determine if ‘they were now being maintained (Tr. '5739- -10); nor did 

he discuss eee ‘}irelson who should maintain the logs (Tr. 5742); 

nor did he get or seck an explanation concerning those matters which 
Crow found unexplainable on his visit (Tr. §741). Lanphear did not 
examine the contract files because Mirelson said he had the contracts 
or was getting then (Tr. 5741-2). Nor did he remain at WNIR on the 
evening of October 10, 1962,to see the Celebrity Time Brees being 
- broadcast (tr. 5742)5 nor did he listen to the broadcast - “of the : 
program (Tr. 5742) 3 nor oes he rane to Soriano or Green (Tr. 5745). 

6. It is clear that a choroush and meaningful investigation 
of the entire Celebrity Time progren was called for as 4 “result of 
the information unearthed by Crow's visit:in September 1962. This 
was never done. As @ consequence, the Celebrity Time program 
tere! to be carried by VNIR in the same manner until March 
1963 when the program was cancelled. 


7. The cavalicr and indifferent attitude on the part of 


this licensee and its principals is further demonstrated by its 


failure to even conduct an investigation of the Celebrity Time 


een | ! 
_—program before making sworn representations to the Connission. 

‘Thus, despite the {rregularitics regarding the Celebrity Tine program 
“atecovere? by. the licensee as a result of Crow and ames visit to 
WNIR in 1962 and despite the Licensee's knowledge of the Founiestoni= 

- eee in the program @s manifested by its snvestigation of March -: 

1963 and the letter to King in August 1963, this Licensee failed to 

conduct ény investigation of the ores even after receiving & 

_ Notice of Apparent Liability in January 1964. Rather, chis 
licensee, without even attempting to ascertain che facts made 
false statements in a sworn opposition to a Ponte of apparent 


Liability. Such conduct is,we submit, clearly indicative of 


gndifference and irresponsibility. ; i} 


io» 


8. WNIR argucs that the Commission appears oblivious to 
the fect that the acts of the Manager were intended oe petnentOy 
victimize the licensee, and not the Commission. It Reena the 
licensee could not have known that Mirelson was not getting the 
individual contracts, that eee free lancers obtained by 


Soriano were broadcasting the Celebrity Time program and that the 


139 documents sudmitted to the Commission were fabricated. This 


argument was considered and rejected by the Commission in its 
decision (Paragraph 21). We sudmit the licensee's argument in this 
respect is unpersuasive, lacking in factual support and irrelevant. 


ae ae 
9, The arguacnt that Mireclson repeatedly deceived the 
licensee is completely belied by the simple aad irrefutable fact 
that he remained the manager of WNIR for 4 lengthy period of time 
after his fraudulent activity was fo revealed. Far from being 
deceived s the home of fice | officiels of this licensee were fully 
aware of the fact that wees was unreliable and totally unable 
to bring. the station into compliance with Conmission rules oF che 
licensee! s own policics. A few illustrations establish this point. 
In December "1961 Crow eacorned Mirelson that 4 portion of the Celebrity 
Time log wes not maintained (WNIR Exh. 63). Mirelson essured Crow 
that he spoke with Carlton and impressed upon him thet this could 
not happen again (Tr- 3626-29) - During the next 9-month period 
the Celebrity Time portion of the program log was not maintained 
for 28% of the proadcasts (stipulation No. 11). During this same 
period, Crow was writing, memoranda to Mirelson urging him to make 
sure that announcers correctly logged the length of commercials. 
Mirelson continually responded 2s to what was being done to correct 
these discrepancies. In September 1962, Crow visited WNIR and 
discovered that no entries at all were being made in the program 
logs for the Celebrity Time programs. Such & revelation, in view 
of the corresponéence between Crow and Mirelson on the subject of 


correct log keeping» should have been eloquent proof of Mirelson's 


~ 


pnreliability- 
lf Sec for example CRNIR Ex. 21, 214, 24 and 25)- 


2 B- 


10. Furthermore» on July 9» 1962, Nirelson was given. 


{nstructions to have separate contracts for each sponsor on free- 
lance progeams GIR Exh. 41). On July 30, 1962, such instructions 
were given again to Mirelson (aR Exh. 40). On septenber 27,. 1962, 
Crow and Minner visited ee in Barts to see if Mirelson had gotten 
~~ the aeeaescoal contracts Cr. 16045 4707- -12)- Despite the tastruction 
given to Mirelson, tt was found that 4 substantial SS of clients 
were on the air without any contracts to cover then and that many of 
the ‘contracts were {ncomplete- Here, again, Nirelson's | unreliability 

was demonstrated to the Rollins’ Home office. ; 
il. additionally, by meno dated January 21, 1963, Mirelson 
informed the Rollins* Home Office that he had @ systen set up so that 
"mo new account went on the ait without 4 contract (MUR Exh. 49)- 
Despite such essurance, On February 14, 1963, wirelson informed 
the home office that three spots were run on celebrity Time with- 
out 3 SEB (WNIR Exh. 71). 
12. The above gllustrations demonstrate nee the Rollins’ 
Home Office was aware of Nirelson's unreliability: Moreover as & 
result of the nonttoring reports, the Rollins* Home Office knew that 
violations of its own policies, 2 as well as connt ssien mies and 


Regulations, were repeatedly committed by WNIR under Mirelson's 


stewardship. 
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13. In vicw of these illustrations of Mirelson's unreliability, 


o}l well known to the licensee, it is fallacious to assert that 
Mirelson's deception was unknown, especially since he has at ell times 
: 


scontinued to be embaraced by the licensee. 


14. The record is clear that this licensee was repeatedly 


on notice regarding the Celebrity Time program. The failure of this 


licensee to learn all che facts regerding this program is not 

because Mirelson allegedly deceived the licensee; it is because 

the Licensee Eailed to exercise proper control or to even investigete z 
the matter. AS previously noted, the Licensee knew of the serious 
irregularities regarding this program as a result of Crow's visit 

to HNIR in September ee It knew of the March 1963 Commission 
inqvirys it knew of the Commission's continuing interest in the matter 


as a result of the letter to King in August 1963; it received a Notice 


- 
~ 


of Apparent Liability in Janvary 1964. Despite these occasions when 

the Celebrity Time program was called into question ,no investigation 
was ever made. As a direct and natural consequence of this licensee's 
lack of control and total indifference to the Celebrity Time program, 
Hirelson was able to perpetuate a grevious fraud. It is clear from the 
record, that this fraud could not have occurred but for the indifference 


and lack of control on the part of this Licensee. 


—_————— —— 

1/ The meso Crow wrote following his September 1562 visit teflects the 
tate of the contract files at WNIR and the manner in which the — 
Celebrity Time program was conducted. (WNIR Ex. 44). 
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- 


15. Whether or not Mirelson deceived officials of the 
licensce is & matter of no relevance. In this connection, the 


Commission held that "the Manager's gross misconduct and fraud 
on the Commission must be imputed to the licensee because of its 


failure to exercise adequate control and supervision over the 


cs nae SS SANT S er ee | 


(ne tent with 
management and operation of WhJR consistent with its responsibilities 


ies 


_as & licensee". (Sec Paragraphs 7 and 25 of Commission decision). 


This holding is nothing new. It is simply 4 reaffirmation of the 


aaa, | 
: / 
706, 22 RR 699 (1962); and KWK Radio, Inc.» 34 FCC 1039 (1963). 


Kika ho 


“Commission's holding in Eleven Ten proagcasting Corp. (¥RLA), 32 FCC 


16. WNIR argues that the Commission's decision is 
inconsistent with its decision in Lamar Life proadcasting, Inc. 
; ax) ' y t, 


14 FCC 2d 431, It contends that the Commission forgave) Lemar Life 


OY Both cascs were efrirmed by the U.S. Court of Appeals. Sec 
Immaculate Conception Church of Los Angeles V- FCC, cited infra; 
Kwik Rad 337 F 119 U.S. APP- Dic. 144,.cert- denicd 
Harch 1, 1965, 380 U.S. ae Let Dest : 

2 rgument {NIR relies upon Melody Music, Inc. V- 
Fcc, 345 F In Melody Music the Court remanded that case to the 
Commission : r explanation of the Conmission" s decision 

' deéerying that renew jon. Nelody Music was owned by Barry and 
“Enright who were responsible for proadcasting fake quiz shows. The Court 
stated: ae ; 
wwe think the Commission's refusal at least | to explain its 

_ different treatment of appellant and NDC was error. Both 
were connected with the deceptive practices! and their 
renewal applications were considered by the Commission at 
virtually the same time. Yet one was held disqualified 

: and the other was not. : . Les f 

The fake quiz shows were matters relating to both Neledy Nusic and 

NBC, the network that carried the programs - The Court therefore required 

the Commission to explain the different treatment of | Nelody Music and 

nec. Heres however, there is no factual similarity whatsoever between 


WRUR and Lemar Life. 


‘eo 


ell- 

for its “disgraceful conduct"t because of the corrective action it had 
| . 

-taken and because of the broadcast of additional programs of interest 


to the Negro. In short, WHIR contends that the Commission relied? upon 
\ i 
corrective action in Lamar Life put failed to rely on such factor here. 
3 He submit, houever, that WNIR'S attempt to establish inconsistencies 
----——between the Coamission' s acetston-in-iasar-Life-and this case has 
absolutely no toe Except for the fact that both are rencwal cases 


argued on the same day, there is no similarity whatsoever between the 


J-two cases. 


17. The Commission in Lamar Life concluded that the licensee 


had shown that its operation wes in substantial compliance with 


Commission policies and the public interest. The Commission further 


. if 
concluded that no past conduct found contrary to the public interest 


- 


“was proven. The Commission stated that "past serious conduct, 
while alleged, has not been proven" (See Paragreph 21 of the Decision). 


It was only after reaching this conclusion that the Commission 
é a : cae he 1/ 
“considered the more recent programming record of WLBT. 


18. it {s clear from the Commission's decision in Lamar Life 
‘that the issucs there were resolved in the’ licensec’s favor. In WNIR, 
the Chantaston resolved all the issucs adversely to the liccenscc. It 
fis this clear distinction between the two cases, completely ignored 

by UNIR, that renders {ts argument erroncous and eteot factual or 
legal support. 


_t/ “The Conaission “aunication of the United Chu 
of Christ, et al. Ve Federal Co Cozmmission (Casc Ko. 19,409), 
of Christ, <= —— Federal Comin ————pretrict of 
filed in the U.S. Court of Appeals fo # Columbia Circuit 
on January 10, 1968, convincingly establishes aring record 
in that case supports the Comaission' s conclusion that 
of the Church's allegations were substantiated and thet the station has 
been operated in the public interest. ; ik 


o12- 

19. We do not understand yNIR's reliance on its clein 
of taking corrective action. Certainly this claim cannot apply to 
the situation whereby WNIR, despite full knowledge by Seinone 
office officials, was permitted to maintain false end cevonecus logs 
for years without effective action being taken by the Licensee. The 


SS ae 
~ elain “Eurther “Cannot. ‘possibly ‘apply to the Celebrity Time - program, 


Se cewangnie knowledge on the part of the home office officiels 
concerning the serious irregularities in this program, it was permitted 
to be continued in its same form without action by the Licensee. More- 
over, the clain of corrective action surely cannot apply to the situation 
whereby Mirclson,s after full knowledge of his repeated freudulent conduct 
_was acquired, was permitted to remain general manager of WNIR. The 
corrective action taken by this licensee Wes minimal anid always too Little - 
and too late. | 

192. WNIR cites cases where the Comnission has excused 
certain conduct or imposed 4 forfeiture rather than denying renewal of 
license. Mark Twain Broadcastins Co., 21 wt 238 (1960) and Washing on 
proadeasting Co., (WOL); 8 RR 2d 1267 (1966) are distinguished in the 
Commission’ s Decision. United Broadcasting Company » Ine. 4 FCC 2d 293 
(1966) ,also relied mpen by WNIR, primarily involved technical deficiencies 
In Arthur powell niisemss also cited, 7 FCC 519 (1967), the Commission, 
without hearing, resolved the outstanding | issues in the licensee's favor 
and imposed a forfeiture. In Dover Broadcasting Company and Meyet 
Broadcasting Co., the Commissions in its discretion concluded that 


imposition of a forfeiture was the appropriate sean The cascs cited 
| : 


WNIR do not {nvolve the serious OF prolonged misconduct reflected in this 


procecding- While WNIR has 
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cited several cases» it has chosen to ignore the cases that are 
factually eee closely related to this one. In this connection, the 
Commission's holdings in Eleven Ten Broadcasting Corpes CKRLA) » 
32 FCC 706, and KWK Redio, INnces 34 FCC 1039 (1963) clearly support 
the Comission s pation denying renewal of license. 
21. The Commission's decision is fully warranted by the 
-------——faets of _covinant nee EORTC between it and the 
decision in Lamar Life. 
- gl. Lastly, WNIR argues that the Commission failed to 
give proper consideration to the ees performance of Rollins in 
the operation of UNIR, particularly its highly meritorious service 
to the Negro community. The short answer to this argument fis that 
*the Commission need not consider the public service rendered by & 
_station where the licensce is disqualified by its attempts to deceive 
- the Commission”. Immaculate Conception Church of Los Anreles V- 
FCC, 116 U.S. APP. D.C. 73 (1963)> 320 F 2d 7955 Cert. denicd, 375 
U.S. 904 (1963) and FCC v- WOKO, Inces 329 U.S. 223 (1946). There is 
no questicn but that this licensee has attensted to deceive the 
" Commission. . 
22. Moreover, there is no record support for WNIR'S contention 


that it provides 4 “highly meritorious service" to the Negro community. 


No general issue on programming was included in the order of designation 
. SE Ys ; 


and none was requested by the licensee. No attempt was made by the 
licensee to adduce evidence on its program service. Indeed, its 
failure to attempt to aeduce such evidence was & voluntary att on its 
part which is reflected by the following colloquy which occurred at 


a prehearing conference: 


__ ne chat enla —= “ . 

it is well cstablished thet enlargement of issues is required to 
permit the adduction of progranaing evidence in & renewal case where an 
application is faced with disqualification because of wrongdoing. 

Bic Ss Broadcasting Co., Ince» 14 FCC 2d 788. 


i -14- 


“PRESIDING SYAMINER: T thought you mentioned that) and TI 

only bring it up» notnecessarily to get & commitment from 

_ Bureau, bat whether they would absolutely Say such considerations, 
if introduced, would have no place in the case. 


Without b 

that insofar 4 idence of © 

pel to the evening g the program Ziv). 

case. I think estions abovt the ¢ 

program are gol ecause the Conmission has 
questions about pals have supervised the program 
and, the question is W hey were supposed tojhave been 
supervising- : 


~*~ WPRESIDING EXAMINER: 1 was thinking in terms of when you 
come to arguc what the Commission should do about this casc, 
forgetting about facts following from the allegations in this 
particular proceeding, whether or not there will be much OT any 
evidence as to the general mode of the operation of the station. 


eyR, DOBIN: ke are not going to make any overall program 
showing, if that is what you are asking? 


‘ 


*PRESIDING EXAMINER: That is what 1 mean. 


wyR. DOBIN: I won't say we are going to do that, I will say 

- I reserve the right, but my feeling is to Limit the hearing. It 

- yould depend in part on the type of questions asked on cross~ 
examination, 4£ it opened the door to other things. : 


é Hy present position gs there may be some overall questions 
n but it will be sort of background material. ; . 


“PRESIDING EXAMINER? Rather than by Way of mitigation? 


=yR, DOBIN: Yes." (Tr. 94-95). 


23. In accordance with counsel's comments, no attempt was 


pade to adduce progremaing evidence at the hearing. When counsel for 
: ae V/ 
the licensee offered Exhibits 37, 38 and 39 into evidence on the question 


SS ——— 


eS : je 
i/ These exhibits were public Service reports. 


oer oo 
to show the type hich vere submitte 
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of licensee's control, Licensee's counsel, not counsel for the 


proadcast Bureau, jnitially stated that the exhibits were offered for 


a limited purpose. Counsel stated as follows: 


: ---wyRr. DOBIN: 1 would Like to offer Exhibit 37 in evidence. 
I would ake this statement. It is not offered to 
show the truth of hr .— asserted there It is merely 


- . 


office. 1 have no objection to cross-examination 

substance. If you will recall when we started the casts 

indicated my Vicw. The question of the actual progremaing was 
not in issue. There was an issue to which the management in 
Wilmington exercised control. 1 only offer it in that regard. 
(Tr23516, Lincs 1 through 9)- , 

In view of the earlier position taken by this licensee, it is indeed 


gncongruous to now argue that the Commission failed to give proper 


consideration to its overall performance - 


24. In summary» the courts have held that under the circum- 


stances of this case the Commission need not consider the overall 
performance of WNIR. And, the Conmission cannot here consider such 
performance because the licensee voluntarily decided not to adduce 
* such evidence. . : 
25. The licensee argues that the overall performance of 
WNIR should be considered by the Commission because the Commission 
relied upon the contention that WNJR's listening public was not 


assured of 8 desirable broadcast service. But» it is clear that the 


ae 


iV This conclusion Was initially made by the Examiner and the licensee 
took no exception thereto. ie ; See ea 


4 
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Comnission, in reaching its decision, did not rely on ents oxher 
than to point out further consequences of the licensee" 
control. Indeed the languages which made reference to the repeat 
broadcasts of programs in wholesale numbers» “as contained in & 
footnote (footnote 19) and not even in the body of the decision. 
a Oe letteTs” and other: mateTiak aceoched to the-pleadingy” 


(which appear to be the type generally received by stations throughout 


the country,) are not part of this record and therefore cannot be 
V 


_.~eppropriately considered by the Commission. In eny event the contents 
of such letters would have no effect on the resolution of any issuc 
in this ‘proceeding nor would they require the Seuateston to reach a 
“@ifferent result. , 

27. The Commission jn its decision steted that viewing 
5 the record “in 4 light most favorable to the applicant; we are 

compelled to conclude that it [the licensee] has not reflected the 
necessary qualifications to continue to be the licensee of Station 
wr. It further concluded that the facts as found ah this casc 
are irreconcilable with a public interest finding. The Commission 
further noted that its decision was reached after a carcful examination 
of the entire record and “after 4 thorough constaeration of the entire 
fact situation It is respectfully Beeered that es has failed 


to provide any legal or factual basis for Comission | geconsideration 
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Accordingly, WRIR'S petition for reconsideration should 


of this casc. 


be denice in its entirety. 
Respectfully submitted, 


George S. Smith 
Chief, Broadcast Bureau 


bros Ais 
, -by Thomas B. EH/ 


Chief, Hearing Divisiga 
S 
; sa a ae 


Ne 
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oseph stirner, Attorney 
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_CERTIFICATE OF SERVICE 


Glatha MN. Brant, a secretary in the Hearing Division, 


Broadcast Bureau, certifies that she has this 17th day of January, 


'1969, sent by regular United States mail, U.S. Government | frank, 


s Opposition to} Petition 


‘copies of the foregoing “Broadcast Bureau 


1 


i for Reconsideration and Rehearing", to: 


ra 


Paul Dobin, Esq. 
- Cohn & Marks ; ; : 
317 Cafritz Building : 
D.C. 20006 ey 


€or Continental Broadcasting, Inc. 


Glatha N. Brant = 


7. Continental Broadcasting, Inc.’s Supplement to Petition for Reconsid- 
eration and Rehearing, April 18, 1969, Docket No. 16050 


SNR ee ates 


MRA, 


BEFORE THE 


Le 


Hoderal CG: eetinns 


WASHINGTON, D.C. 


In re Application of 


CONTINENTAL B ROADCASTING, INC. 


Newark, New Jersey | DOCKET NO. 16050 


. File No. BR-174 
For Renewal of License of Station WNJR, 
Newark, New Jersey 


To: The Commission 


SUPPLEMENT TO PETITION FOR 
RECONSIDERATION AND REHEARING 


Continental Broadcasting, Inc., licensee of Station WNOJR, 


Newark, New Jersey, submits this Supplement to its December 26; 


1968 Petition for Reconsideration and Rehearing of the Commission's 


Decision, FCC 68-1127, released November 27, 1968, denying the 
1/ 


application for renewal of license of Station WNIR. | Recent actions 


ee 


1/ A separate request for leave to file this Supplement is being 
filed contemporancously with the Commission. 
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by the Commission imposing forfeitures on standard broadcast 


stations, actions which will be described further below, demon- 


‘ 
-strate? the disparity between the Commission's treatment of 
Continental Broadcasting, Inc. and its treatment of licensees 


guilty of far more serious violations, and have made clear that the 


awsanction of forfeiture must be considered as an alternative to the 


- . . 
more severe sanction of denial of renewal of a license. 


The Commission's Treatment of Continental 
Broadcasting, Inc. and Its Treatment of | 
Similarly Situated Broadcast Licensees 

Cannot Be Justified 
1. Continental has consistently advised the Commission 


| 
that its proposed denial of license renewal of WNJR cannot be squared 


with its imposition of the sole sanction of forfeiture in cases involv- 


ing much more serious violations of Commission rules and policies. 


See, e:g., decisions cited at pages 21-22 of the pending Petition 


for Reconsideration and Rehearing. Up to this time, the Commis - 
sion has made no effort to explain the clear disparity in its treat- 
ment of WNJR and similarly situated licensees. 

2. The Commission has now announced the imposition ofa 
forfeiture on B & G Broadcasting, Inc., licensee of Station wisw, 


Maplewood, Minnesota, for violations of rules and policics which 


make the transgressions involved in the WNJR case almost 


a SY 


insignificant by comparison. The Commission's Memorandum 
Opinion and Order, FCC 69-361, adopted April 9, 1969, released 
April ll, 1969, contains the following findings with respect to the 
operation of Station WJISW and to the conduct of its Acensee: 


The logs for Station WJSW were destroyed. 


Station employees were ordered to fabricate new logs 
showing false sign-on times. 


Operation of the station commenced at 6:30 a.m., 
instead of at the authorized time of 7:30 a.m. 


Those violations were clearly repeated. 


The logs [were destroyed] for the purpose of concealing 
the other unlawful operations. 


These violations, reviewed at paragraph 4 of the referenced Memo- 
randum Opinion and Order, led the Commission to conclude that 
there were willful and repeated violations of several sections of 


2/ 
the Commission's substantive operating rules. 


eee ee Se 
2/ The Commission rejected one of the licensee's defenses on 


the ground that the Commission has consistently refused to 
reduce forfeiture liability on the ground that authority for 
station operations has been surrendered by the directors and 
majority stockhelders to an officer and a minority stockholder. 
Although the Commission's Memorandum Opinion and Order 
contains absolutely no mention of “control -- a criterion 
which played such a great role in the WNJR Decision -- the 
Commission cites Continental Broadcasting, Inc. , this case, 
in support of its rejection of the delcgation defense by B &G 
Broadcasting, Inc. The extensive discussion in our case of 
the manner in which licensees are Suppos ed to control their 
stations finds no counterpart in the Maplewood decision. 


ane 


3, The Commission imposed on B & G Broadcasting, Inc. 4 


forfeiture in the sum of $5,000. Such a forfeiture is considered a 
severe sanction but, as the Commission and the industry recognize 
j ana will be explained more fully below, this sanction falls far short 
of denial of renewal of license or revocation of license. It is 
manifest that, in reviewing the derclictions involving Station wIsW, 
the Commission chose the sanction of forfeiture rather than action 
on the license itself. This is clear from the fact that one Commis- 
sioner dissented to the Commission's action and voted for revocation 
of license. 

The Commission Has Now Made Eminently Clear Sen the 


Sanction of Forfeiture is an Alternative to the More! 
Severe Sanction of Deletion of a License 
on 


Severe Sanction = 


4, Continental has consistently maintained to the Commission 
that. the rule and policy violations involved in this Easeneach it 
concedes to be of a serious nature, are not such as to warrant the 
drastic sanction of denial of renewal of license and deletion of a 
facility especially where, as here, the station performs a unique 

; | 
and beneficial service to the public. At the very outset of this 
procecding, Continental sought a ruling that, after Boeaicnion of 
its review of poorer in this case, the Hearing Examiner and 
ultimately the Commission itself, could decide what Sere if 


| 
any, to imposc. On August 12, 1965, Continental filed a Motion 


Serres a SET SRT 


= Ge 


to Clarify Issues addressed to the Hearing Examiner in this case 


urging that the hearing Order be construed as including the possi- 


" bility of the imposition of the sanction of forfciture as an alternative 


to short-term renewal or denial of renewal of license. Based upon 
the absence of some of the procedural nicetics which ordinarily 
accompany the imposition of a forfeiture, the Broadcast Bureau 
opposed this construction of the Commission's designation order. 
And, by Memorandum Opinion and Order, FCC 65M-1173, the Hear- 
ing Examiner concluded that he had no authority to consider the 


imposition of a monctary, forfeiture in the absence of a specific issuc 
3/ 
or form of designation. 


————— ne 

3/ The Hearing Examiner's reluctance to construe the designation 
order as including the alternative sanction of forfeiture was 
based, in part, upon his apparent concern with the one year 
limitation. However, the limitation was clearly jnapplicable 
to the gencral allegation that Continental had failed to meet 
the proper standards of control in its operation of Station 
WNJB; that "violation", being continuous, could, if proved, 
be the subject of a forfeiture at any time. In addition, many 
specific violations of rules and policies which were alleged 
to have occurred in this case (failure to log length of commer- 
cial announcements; logging announcem ents at erroneous 
times), fell within the one year period preceding the issuance 
of the designation order; indeed, some occurred within the 
one year period preceding the filing by the Bureau of its 
Bill of Particulars. In short, Continental is subject to the 
imposition of a forfeiture and it hereby states that it is 
willing to accept any forfeiture which the Commission may 
impose, up to the maximum permissible amount of $10,000. 


re 


t 
; 
i 
i 
\ 
H 
t 
{ 
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5, .Having received a favorable ruling from the Hearing 


Examiner, in that renewal of the license of Station WNIR was granted 
; 


for a short term, Continental took no exception to the Examiner's 


construction of the scope of the hearing Order. However, it should 


be eminently clear to the Commission that whatever the limitations 
may have been for the Hearing Examiner, there is and can be no 
restriction on the authority of the Commission to consider forfeiture 


as an alternative sanction to denial of renewal in this case. The 


procedures which ordinarily accompany the imposition of a forfeiture, 
such as the issuance of a Notice of Apparent Liability, are) unnec- 


: | 
essary where, as here, a full evidentiary hearing on the underlying 
factual questions has been held. Even assuming the correctness of 


the Commission's conclusions on the factual questions involved here, 


the Commission and the public are entitled to a reasoned judgm ent 


as to the appropriate sanction to be imposed. 


° i 
| 


6. The Commission has now made clear that the sanction of 
forfeiture is an alternative to the more severe sanction of revocation 
of license, or denial of the renewal of a license. In Camden 
Broadcasting Comonaaion: FCC 69-330, adopted April 2.) 1969, 
eseee April 7, 1969, the Commission imposed a forfeiture in the 


maximum amount of $10,000 for violation by Station WACA, Camden, 


South Carolina, of the terms of its license for months atja time, 


aoe 


jt was dcliberately ignoring the Commission's 


. {ull awarencss that 
¢ operating rules. Indeed, the licensee's willful and 


antiv 
e terms of its license 


occurred after a 


e ost 


rengated violation of th 
Commission. The Commission 


aphic warning of the 
and "clearly warrant 


‘enact fic telegr 
jons were "flagrant" 


ded that these violat 
er, 


1 In the face of this misconduct, howev 


€ nelu 


- maximum forfeiture.’ 


t 
je a5 significant that the Co Nchoice of the sanction 


mmission made the 
sanction of revocation of 


er than the more severe 


4: forfeiture rath 
}ense." 

7. The significance of the Camden liability order is not 
; ited to the severity of the violation and the nature of the sanction 


t that the Commission recognized that licensce 


t 


It is importan 
the license 


typvsed. 
ure or to action affecting 


t- conduct can lead either to forfeit 
n of a forfeiture and revocation (or denial 


\elf and that impositio 
tie renewal) of a license are alternative penalties. Continental asks 


ea determination in this case of whether 


ty that the Commission mak 
“sanction of forfeiture rather 


linisconduct involved calls for the 
of denial of renewal of lice There 


t the more severe sanction" 


nse. 


| 
| 
| 
{ 
| 
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can be only one answer in this case, that is, the sanction of 
deletion of the license is too severe and the sanction of forfeiture 
is the appropriate course under these circumstances. 


Respectfully submitted 


CONTINENTAL BROADCASTING, INC. 


By | Lay Vil, : ’ 
Paul pop ise 
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Cohn and Marks 
1920 L Street, N. W. 
Washington, D. C. 20036 | 
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April 18, 1969 


8. Broadcast Bureau’s Opposition to Supplement to Petition for Recon- 
sideration and Rehearing, April 30, 1969, Docket No. 16050 


RECEIVED 


Before the MAY 1 3638 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 20554 LAW OFFICES COHN AND MARKS 


In re Application of 


CONTINENTAL BROADCASTING, INC. : DOCKET NO. 16050 
Newark, New Jersey File No. BR-174 


For Renewal of License of Station WNIR, 
Newark, New Jerscy 


To: The Commission 
BROADCAST BUREAU'S OPPOSITION TO 
SUPPLEMENT TO PETITION FOR RECONSIDERATION AND REHEARING 

On Aprili18, 1969, Continental Broadcasting, meee licensee 
of WNIR, Newark, New Jersey, filed a Petition for Leave to file a 
Supplement to its’ Petition for Reconsideration and Rehearing. 
Simultancously with ‘the filing of that pleading Continental also 
filed its Supplement to Petition For Reconsideration and Rehearing. 
The Broadcast Bureau respectfully opposes the instant petitions on 
both procedural and substantive grounds. 

1. Continental Broadcesting filed its Petition for 
Reconsideration on December 26, 1968. At that time Continental 
requested and obtained the consent of the Commission to file a 
pleading in excess of the length permissible under the 
Commission's Rules. Moreover,-Continental's response to the 


Bureau's opposition to its request for reconsideration also 


-2- 

exceeded the length permissible under the Commission's Rules. 

Thus, Continental has had a full and unabridged opportunity to 

present its arguments for reconsideration to the Conmission. 

The instant supplement to the Petition for Reconsideration is 

a pleading not sanctioned under the Commission's Rules and accordingly 
should not be entertained by the Commission. This is particularly the 
case since the cases now relied upon by Continental relate to Notices 
of Apparent Liability issued prior to the time that the original 
petreton for Reconsideration was filed on December 26, 1968 ‘and 

could have been inéluded in the Petition for Reconsideration. 

2. In addition to the pleadings being procedurally defective 
they lack substantive merit. In this ee emton Continental carries 
forward its argument presented in its Petition for Reconsideration 
that the Commission in other instances has fined licensees for more 
serious misconduct. Continental relies upon the forfeiture matters 
involving WACA, Camden, South Carolina and WJSW, Maplewood, Minnesota. 
While the Bureau does not wish to minimize the seriousness of the viola- 
tions in the cases cited by Continental, we nevertheless respectfully . 
submit that the evidence of violation and this record is much more 
flagrant, prolonged and widespread. In this connection, the Commission 
has here found against the tiicensec on each and every issue involved 


in the proceeding. These issues included misrepresentation, fabri- 


cation of contracts, improper sponsorship identification, failure 


~3- 

to keep Logs, false 1ogss forged signatures on logs, and a lack of 
control over the affairs of the station exercised by the principals . 
of the licensec- Moreover, almost the entire evening hours of WNIR 
were, gin effect, leased to mneeeus time ake who conducted their 
own programs on the station, with none of the contracts being filed 
with the Commission. The violations found by the Commission with 
respect to the operation of WNIR were indeed serious and warranted 
denial of the renewal application. With the possible exception of 
the fraud practiced on the Commission in wWsoz, 36 FCC 202 (1964), this 
case involves the most flagrant and platant fraud ever practiced 


on the Commission. 


3. Continental argues that the Comms should determine 
whether the misconduct involved in this case calls for forfeiture 
rather than denial of renewal of license. This Pec ecminectons however, 
has already been made. Specifically, when this matter was designated 
for hearing the Commission failed to include any provisions which 
called for the possibility of imposing & forfeiture. In other 
renewal proceedings the Commission had Raed an “Order and Notice 
of Apparent Liability when it intended that the forfeiture provisions 
of the Beco be considered as a alternative to denial of renewal 


of license. Here, however, since the alleged misconduct and violations, 


all now proven, were of such & serious and prolonged nature, forfeiture 


was not considered an appropriate remedy « 


l/ See United Proadeasting Cow, Ince» Foc 65-490, released Janwry 25, 19 
‘and The Kent- “Suffix Broadcasting Co->» FCC 65-370, released May 11, wes 


i 

4, The licensee apparently is now willing to accept a 
monetary forfeiture instead of denial of its renewal appieenion- 
The remedy of forfeiture, however, is strictly statutory and it 
may not be validly invoked unless certain conditions are mete For 
example, & Notice of Apparent Liability must be issued. it must 
set forth the date, facts and nature of the act peeeecien with which 
the licensee is charged. This Notice must also be issued within one 
year following the events giving rise to the apparent Liability. 
None of these statutory requirements have been met in this case and, 
accordingly, forfeiture cannot be validly invoked. 

5. At an early stage in this proceeding Continental 


requested the Examiner to rule that he (the Examiner) had authority 


to invoke forfeiture in lieu of denial of the renewal application. 


The Examiner refused to so rule. Continental failed to take any 
exception to the eeatinerss ruling and pursuant to section 1.277(a)_ 

of the Commission's Rules, such objection has now been waived. Moreover, 
the serious and prolonged violations and misconduct in this record 


clearly warrants denial of renewal, not forfeiture. 


willingness to 


The licensee's apparent accept a forfeiture at this 
h its actions in March 1964 when it E 

opposed a Co! ion Notice of ‘Apparent Liability by submitting a sworn 

statement containing false, inaccurate and erroncous factual 

representations. : 

2/ In Image Radio Inc., FCC 69-406, released April 25, 1969, the 

Commission acknowledged that without complying with the provisions of 


Section 503 of the Act, no clear statutory authority exists for the 


4mposition of forfeiture, despite 4 licensee's willingness to aceept 
a forfeiture. 
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9. Memorandum Opinion and Order, May 2, 1969, denying Continental 
Broadcasting, Inc.’s Petition for Reconsideration and Rehearing. (Con- 


tinental Broadcasting, Inc.). . - 


17 FCC 2d 485-490 
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F.C.C. 69-442 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Wasuineton, D.C. 20554 


In the Matter of 
ConxtinenTAL Broapcastixe, Inc., Newark, Docket No. 16050 
N.S. 1608 
For Renewal of License of Station| Fie No. BR-174 
| WNJR, Newark, N.J. 


MemoranpuM Oprnion AND ORDER 
| (Adopted May 1, 1969) 


By rue Commission: CuarMman Hype pissentinG; COMMISSIONERS 
Cox anv H. Rex LEE Nor PARTICIPATING. 

1. The Commission has before it a petition for reconsideration and 
rehearing filed by Continental Broadcasting, Inc. (WNJR), on De- 
‘cember 26, 1968, directed to our decision released November 27, 1968 
‘(15 F.C.C. 2d 120), which denied the application for renewal of li- 
cense of station WNJR at Newark, N.J. The Commission also has be- 
fore it the Broadcast Bureau's opposition filed January 17, 1969, and 
WNJR’s reply filed February 17, 1969.2 WNJR requests, in the alter- 
native: (1) That the Commission reconsider its decision and adopt the 
initial decision of the hearing examiner which recommended a short 
term renewal of license; or if the Commission is unable to reach such 
‘result for any reason, (2) that the record be reopened to consider in- 
formation bearing on the performance of WNJR, submitted with the 

etition. The Broadcast Bureau opposes the petition on the ground 
that WNJR has failed to provide any legal or factual basis for 
reconsideration. 

2. Before considering each of the contentions made by WNJR in 
its petition for reconsideration, we believe it desirable to discuss cer- 

ain statements made by WNJR in its reply to the Broadcast Bureau's 
opposition, concerning the basis of our decision. WNJR states (reply, 
pp. 5-6) that “this is not 2 case where the licensee has been held to 
have deceived the Commission”; that “the Commission expressly held 
that it was not basing its decision on any ruling that the conduct of 
"Mirelson (the station manager) was chargeable as a misrepresentation 
to the licensee”; and that “the basis of the Commission’s decision was 
limited solely to the holding that Rollins had not exercised adequate 

‘ontrol over the station as a licensee.” These statements do not cor- 
rectly reflect our holding in this case on the question of misrepresenta- 


tatement; Commissioners Cox and H. Rex Lee not participating. 

2On Apr. 18, 1969, WNJR filed a petition for leave to file a supplement to its petition 
‘or reconsideration and rehearing and an accompanying supplement. The Broadcast 
Bureau opposed this petition on Apr. 30, 1969. 


i 1 Commissioner Wadsworth for the Commission ; Chairman eae dissenting and issuing a 
fe 


17 F.C.C. 2d 


486 Federal Communications Commission Reports 


tion and fraud and the licensee's responsibility for such deception 
and its consequent lack of qualifications to continue to be a licensee. 

3. In our decision (par. 7) we adopted the examiner's findings and 
conclusions as to the concealment, misrepresentation, and f raud prac- 
ticed by the station manager on the Commission and we expressly held 
that “the manager's gross misconduct and fraud on the Commission 
must be imputed to the licensee because of its failure to exercise ad- 
equate control and supervision over the management and operation 
of WNJR consistent with its responsibilities as a licensee.” We cited as 
support for our holding our decisions in the KRLA and KWK cases,* 
where we denied 2 renewal and revoked 2 license, respectively, be- 
cause of misrepresentation and fraud imputed to the licensees and 
for which the licensees were held responsible. The instant case in- 
volves gross misrepresentation and fraud practiced on the Commis- 
sion and the licensee must be held responsible for the misconduct 
involved. In light of the evidence adduced under the issues, we con- 
cluded in our decision that the applicant did not have the necessary 
qualifications to continue to be a licensee of station WNJR. In accord- 
ance with the WOKO * principle, we held that the application for 
renewal of license should be denied. 

4. WNJR contends, first, that we failed to give proper weight to the 
record of the licensee in establishing and maintaining controls over the 
operation of the station and that such controls refute any conclusion 
that the licensee was indifferent to its responsibilities. We recognized 
in our decision that the Rollins home office instituted _a number of 
control procedures for its stations, including station WNJR, and we 
fully considered those procedures as set forth in the examiner’s con- 
clusions, paragraphs 24-27. In paragraph 18 of our decision we made 
specific reference to some of the more direct control procedures em- 
ployed. However, we agreed with the examiner’s conclusions (par. 28), 
to which no exception was taken by WNJR, that the described control 
and supervisory activities of those in the Rollins home office did not 
suffice to prevent serious violations of the Commission’s rules as well 
as misconduct by station employees which reflect adversely on the 
renewal applicant. We do not agree with WNJR’s contention that our 
evaluation improperly treats the question of the licensee’s responsibility 
for station operation and staff performance. The preponderance of the 
record evidence supports the examiner’s conclusion (par. 32), to which 
no exception was taken by WNJR and which we adopted in our deci- 
sion (par. 16), that the licensee did not exercise adequate control or 
supervision over the operation of station WNJR in a manner con- 
sistent with its licensee responsibilities. 

5. WNJR contends, next. that it should not be held responsible for 
the fraudulent acts of its manager, because he deliberately withheld 
the facts from the Rollins principals and they acted reasonably under 


_ 3 Eleven Ten Broadcasting Corp. (KRLA), 32 F.C.C. 706. 22 R.R. 699 (1962), recon- 
sideration denied 33 F.C.C. 92, 22 R.R. 702n_ (1962). affirmed aub nom. Immaculate 
Conception Church of Los Angeles, et al. v. FCC, 116 U.S. A D.C. 73, 320 F. 2d 
795. 25 R.R. 2128a (1963), cert. denied 375 U.S. 904 (1963) ; KWE Radio, Inc,, 34 F.C.C. 
2030 (206) -smirmed 119 U.S. App. D.C. 144, 337 F. 2d 540 (1964), cert. denied 380 
S. 5). 
4 FCC v. WOKO, Inc., 329 U.S. 223 (1946). 
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| Ee circumstances. WNJR made substantially the same argument in 

its reply to the Broadcast Bureau's exceptions and in its oral argument, 
and we considered and rejected the contention in our decision. The 
deliberate fraud practiced on the Commission by the station manager in 

Qi connection with the “Celebrity Time” program and contracts is clearly 
established in the record. The fact that the licensee was misled by 
the actions of its manager in withholding facts from it and the fact 
that such actions were undertaken by him to protect his position with 

il the home office, do not alter the fact that a gross and willful fraud 
was practiced on the Commission for which the licensee must be held 

! responsible because of its failure to exercise adequate control and 
supervision over the operation of the station. 

q 6. Asset forth in our decision, the Rollins home office was repeatedly 
on notice, even as early as 1962, that questions concerning the manner 
of operation of the “Celebrity Time” program had been raised, but, as 
concluded by the examiner (par. 29), “at no time, was there any rea- 

| sonably careful inspection of the ‘Celebrity Time’ documents file made 
by the home office.” As noted in our decision (par. 13), it is clear that 
2 minimal degree of responsible supervision either during the period 
that the “Celebrity Time” program was broadcast or following its 

craton could have averted the unconscionable fraud which the 
station manager perpetrated on the Commission on April 15, 1964. 
WNJR now claims that when Rollins first became aware that some- 
thing was wrong with the contracts file for the “Celebrity Time” pro- 
| gram, it immediately conducted its own investigation which unearthed 
the original contracts. However, what WNJR fails to make clear in 
this regard is that its investigation was not initiated until May 5, 1964, 
which was after the fraud had been perpetrated on the Commission 

| and which was after the Commission sent 2 letter, dated April 23, 1964, 
to the licensee requesting answers to a number of questions concerning 
the bogus “Celebrity Time” documents which had been furnished to it 
on April 15, 1964 (examiner’s findings, pars. 100-106). 

| 7. WNJR contends, third, that our decision in this case is incon- 
sistent with our decision in Lamar Life Broadcasting Co. (WLBT), 
14 F.C.C. 2d 431 (1968), because we gave no weight to the corrective 
action taken by Rollins in this case, but did rely on corrective 

| action by the licensee in the Lamar case. WNJR claims that under the 
doctrine of Melody Music, Inc. v. FCC, 345 F. 2d 730 (1965), both 

: cases were required to be decided on the same principle, or the differ- 
ences had fab explained. The fundamental distinction in the two 
| cases is that in the Lamar case allegations of past serious misconduct 
were found not to have been proven, and it was only after the past 

' misconduct was adjudged unsubstantiated that the more recent pro- 
graming record of WLBT was considered (14 F.C.C. 2d at 437). In 

| the instant case we found the applicant disqualified on the basis of its 
ast misconduct. In this case the licensee’s past misconduct and its 

: Jack of requisite qualifications to be a licensee have been adjudged to be 
fatal to the station’s renewal application. Our decision in this case is 

| consistent with our holding in the KRZA and KWK cases, supra, 
where we did not permit current good performance to rehabilitate past 
bad conduct which warranted denial of a renewal application and 


| 17 FCC. 2d 
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revocation, respectively. Compare FCC v. WOKO, Inc., supra. In the 
Lamar case the issues specified were resolved in the licensee’s favor 
because the charges against the applicant were not proved. In the 
instant case we have resolved the issues adversely to the licensee be- 
cause the charges have been proved, and we have concluded that the 
applicant does not possess the necessary qualifications to remain the 
licensee of station WNJR. 

8. WNJR also claims that we have imposed in this case a more severe 
penalty than we did in a number of other cases where we excused cer- 
tain conduct or imposed a forfeiture rather than denying a renewal of 
license.* None of the cases cited, however, involved a gross and willful 
fraud of the nature practiced in this case and none involved a failure 
on the part of the licensee to exercise adequate control and supervision 
over the operation of its station to the extent clearly established by 
the record in this case. Our choice of sanction in this case is based upon 
our consideration of the entire fact situation, and we believe that de- 
nial of renewal is the proper sanction under all of the cirenmstances. 
See FCC v. WOKO, Inc., supra, and Lorain Journal Company v. FCC, 
351 F. 2d 824 (1965), cert. denied sub nom. WWIZ, Inc., v. FCC, 383 
U.S. 967 (1966). 

9. WNJR contends, finally, that we failed to give proper considera- 
tion to its overall program performance, particularly its public serv- 
ice programing, in evaluating its qualifications as a licensee. WNJR 
submitted with its petition Jetters from various organizations and 
other material which it claims demonstrate the character of its service, 
in the event the Commission is in doubt about its performance. WNJR 
requests that the record be reopened for consideration of these mat- 
ters if the Commission cannot conclude that its performance was 
highly meritorious and outweighed the deficiencies which underlay the 
Commission’s decision. 

10. WNJR’s overall program service was not placed in issue in this 
proceeding. The order of designation contained no general program- 
ing issue and none was requested by WNJR. The record shows that 
during the hearing, when asked about the matter by the examiner, 
counsel for WNJR stated that he did not intend to make any overall 
program showing by way of mitigation (T. 94-95) and further stated 
that “The question of actual programing was not in issue” (T. 3516). 
No attempt was made to adduce programing evidence at the hearing. 
WNJR now claims that consideration of its overall program per- 
formance is required because we relied upon programing considera- 
tions in our decision (footnote 19), and because all aspects of its pro- 
gram performance must be considered. It should be obvious from our 
decision that we did not rely on WNJR’s program performance in 
arriving at our conclusion that the applicant did not have the neces- 
sary qualifications to continue to be the licensee of station WNJR. 
We decided this case on the basis of the evidence adduced under the 
issues Specified in the order of designation. In footnote 19 we merely 

5 Uni i = 
Mark Ticain Broadcasting Cos B1 KK, 258 (1960); Washington: Broadcasting Co. (WOL), 


S$ R.R. 2d 1267 (1966): Dover Broadcasting Co., F.C.C. 62-1287 (1962); Arthur Powell 
Vidya 7 F.C.C. 2d 519 (1967) ; and Meyer Broadcasting Co. (KFYR-TV), F.C. 64104 
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j pointed out the examiner’s conclusion as to what occurred as a further 
consequence of the licensee’s lack of adequate control and supervision 
' over the operation of the station. The question of the adequacy of the 
| control and supervision exercised over the station was specified in 
issue 3. 
11. In the KRLA case, supra, where we denied a renewal of li- 
cense because of the licensee’s misconduct, it was contended on appeal 
to the U.S. Court of Appeals for the District of Columbia Circuit ° 
| that the Commission erred in failing to make findings as to KRLA’s 
pure service programing and to consider the public service rendered 
y KRLA in determining whether or not KRLA’s license should be 
renewed. In affirming the Commission’s decision, the Court said: “The 
| Commission need not consider the public service rendered by a station 
whero the licensee is disqualified by its attempts to deceive the Com- 
mission,” ? citing FOC v. WOKO, Inc., supra. This holding was sub- 
uently cited with approval by the Court in Lorain Journal Co. v. 
FCC, supra. We believe that these decisions are controlling in this case. 
‘As stated above (pars. 2-3), this proceeding involves a gross mis- 
| representation and fraud practiced on the Commission by the licensee. 
We have found the licensee lacking in the necessary qualifications to 
| continue to be a licensee. WNJR’s request that the record be reopened 
for consideration of its public service programing will be denied. 
12. On April 18, 1969, WNUJR filed a supplement to its petition for 
reconsideration in which it contends that our recent actions in im- 
| osing forfeitures in the cases of Camden Broadcasting Corp. 
(WAGA), F.C.C. 69-330, and B & G Broadcasting, Inc. (WISW), 
' ¥.C.C. 69-361, demonstrate a disparity in the treatment of WNJR and 
| other licensees found guilty of violations and require that the sanction 


of forfeiture be considered as an alternative to the more severe action o 
denial of renewal of license in this case. In the WACA and WJSW 
cases we were of the view that the violations, although of a serious 
# nature, did not warrant the institution of revocation or renewal pro- 
| ceedings. In each of those cases the Commission was not convinced that 
the charges against the licensee, if proven in an evidentiary hearing, 
would be sufficient to result in disqualification. Hence, a forfeiture was 
deemed the appropriate sanction. In the instant case, however, the 
WNIR Sarl application was designated for hearing because of 
serious questions bearing on the qualifications of the applicant to re- 
main the licensee of station WNJR. After hearing an based on the 
‘—. record evidence adduced under all of the issues, we determined that the 
| licensee did not possess the necessary qualifications to continue to be 
the licensee of station WNJR. Since the applicant was found disquali- 
fied, we of course also concluded that a grant of the renewal applica- 
tion would not serve the public interest. It obviously would be contrary 
| to the public interest and manifestly improper to permit a disqualified 
applicant to continue as a licensee through the imposition of a forfeit- 
ure. The WACA and WJSW cases provide no basis for a reconsidera- 
tion of our resolution of the licensee qualifications issue in this case, 


©Jmmaculate Conception Chureh Vv. FCC, 116 U.S. App. D.C. 73, 320 F, 2d 795, cert. 
denied, 275 U.S. 904 (1963). 
7320 F. 2d at 797. 
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and, consequently, provide no basis for the imposition of forfeiture | 
in lieu of denial of the renewal application. 

13. Accordingly, /¢ is ordered, That the petition for leave to file 
supplement to petition for reconsideration and rehearing filed April 18, 
1969, by Continental Broadcasting, Inc., /s granted; and 

14. /t is further ordered, That the petition for reconsideration and 
rehearing filed December 26, 1968, by Continental Broadcasting, Inc., 
7s denied ; and 

15. [tis further ordered, That in order to enable Continental Broad- 
casting, Inc., to wind up its affairs, /¢ 7s authorized to operate station 
WNJR until 12:01 a.m., July 1, 1969; Provided, however, That if 
Continental seeks judicial review of our decision released November 27, 
1968 (15 F.C.C. 2d 120) and/or of this memorandum opinion and 
order, Continental is authorized to continue to operate station WNJR 
until thirty (80) days after the final disposition of such appeal. : 


Ferperat CommMuUNiIcAtTIons CoMMISSION, 
Ben F. Warts, Secretary. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,099 


CONTINENTAL BROADCASTING, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
, Appellee. 


ON APPEAL FROM DECISIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF .FOR APPELLEE 


STATEMENT OF ISSUES eae 
1. Whether the Commission in denying the application 
for renewal of license for Radio Station WNJR, Newark, New Tereeye 
(a) properly evaluated alleged corrective measures 
taken by the licensee; 
(b) properly declined to consider the licensee's 


general programming where the licensee did not seek to intro- 


duce programming evidence until after the case had been decided; and 


(c) acted arbitrarily in denying renewal of the License 
| 


instead of imposing a forfeiture. 


a eS 
*/ This case has not been previously before this Court. 


a 


COUNTERSTATEMENT OF THE CASE 


ee eS eee 


Introduction 
This is an appeal from the Commission's action denying 
the application for renewal of license of WNJR, Newark, New 
eeeeyns Station WNJR is licensed to Continental Broadcasting, 
Inc., a wholly owned subsidiary of Rollins, Inc. ("home office"). 
Rollins, Inc., controlled by 0. Wayne Rollins (48%) and family 
(combined 67%), owns and controls seven AM, two FM and three 
TV stations throughout the United States. (Examiner's ay 
Decision (hereinafter I.D.), 15 F.C.C. 2d 135-136; A. Item 3). 
Following an investigation of Rollins' operation at 
WNJR in Newark by the Commission's staff, the Commission on June 10, 
1965, designated WNJR's renewal application for evidentiary 


hearing on issues essentially relating to alleged (1) misrepre- 


sentation; (2) failure to exercise adequate control over the 


station's operation; and (3) violations of Commission rules 


applicable to sponsorship identification, logging, and "time 
2/ 
broker” agreements. (15 F.C.C. 2d 133-134; A. Item 3 ). The 


———— EE 
1/ The Commission decisions are officially reported as follows: 

initial Decision of the Hearing Examiner, 15 F.C.C. 2d 133, June 21, 

1967 (A. Item 3); Decision by the Commission denying renewal, 15 

F.C.C. 2d 120, November 26, 1968 (A. Item 4); Memorandum Opinion 

and Order by the Commission denying Continental's petition for 
reconsideration and rehearing, 17 F.C.C. 2d 485, May 1, 1969 (A. Item 9). 
2/ Appellant's paraphrase of the issues (Br. p. 2) is in our view 
incomplete. The full text of the issues is set forth as Appendix A 

to this brief. 

*/ Appellee was not aware that the Appendix would not be paginated. 

In this and subsequent citations the "A" reference will be to the 

Item in the Appendix as listed in the Index to the Appendix which is 
found on pp. (i) - (ii) of the Appendix. 
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cxaminer resolved the issues largely against Continental but | 
recommended that its license be renewed for a one year “pro-: 
bationary" period rather than the normal three year term. After 
hearing oral argument, the Commission concluded that renewal 


would not be in the public interest. It accepted nearly all 
3/ 


the examiner's findings of fact ‘but agreed with the Broadcast 

Bureau that the record did not justify renewal of the station's 

license. Continental petitioned unsuccessfully for peconeiceres 

tion and this appeal followed. The Court's jurisdiction rests 

on Section 402(b) (2) of the Communications Act, 47 U.S.C. 402 (b) (2). 
The Commission's decision to deny renewal turned largely 

on its conclusion that the licensee had not properly controlled 

and supervised the operation of Station WNJR and that this had 

led among other things to the perpetration of "a gross and | 

willful fraud on the Commission" (15 F.C.C. 2d 127; A. Item 4) 


and to repeated violation of the agency's rules governing station 


operation (15 F.C.C. 2d 129-131; A. Item4). The following 


somewhat lengthy statement of facts, drawn from the undisputed 


findings of the examiner, describes the laxity, bordering at 


times on chaos, that characterized the station's operation and 


ee 

3/ Appellant took no exceptions to the findings of fact in| the 
I.D. The Commission's Broadcast Bureau took exception to two 
findings and the ultimate conclusions. The Commission granted 
the Bureau's exceptions as indicated in its decision (15 F.C.C. 
2d 132; A. Item 4) and otherwise adopted the Examiner's findings 
as set forth in the I.D. See, 15 F.C.C. 2d 121; A. Item 4). 


ae fT 
led to the deceptions and rule violations attributed to the 
Jicensee. 
Rollins Personnel 

0. Wayne Rollins was the chief executive officer 
(president-director) of all Rollins stations. Operating out 
of the home office in Wilmington, Delaware, he devoted 90% of 
his time to general station affairs until December, 1964, at 
which time his son, Randall Rollins, assumed his duties as to 
broadeast operations. (15 F.C.C. 2d 136-137; A. Item 3). 


Albert R. Lanphear was personally hired by Wayne 


Rollins to manage WNJR in 1953. In the fall of 1960 he moved 


from Newark to the home office to become executive vice president 
in charge of all Rollins radio operations. In this position he 
reported directly to Wayne Rollins. After the hearing record 
was closed, but prior to the Initial Decision, Lanphear was 
removed as executive vice president;.no replacement was named. 
(15 F.C.C. 2d 136-141; A. Item3). 

Leonard Mirelson was hired by Lanphear in 1954 as a 
salesman for WNJR. When Lanphear moved up to the home office 
in 1960, Mirelson, at Lanphear's recommendation, was made 
general manager of WNUR, responsible for programming, super- 
vising sales, obtaining revenue and making collections. As 
general manager, Mirelson reported directly to Lanphear at the 


home office. In December, 1964, Mirelson was relieved of his 
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duties as general manager and was made "negional sales manager 
W/ | 
of WNJR." (15 F.C.C. 2d 137-138; A. Item 3). 


The "Celebrity Time" Program 
The hearing issues as to misrepresentation and the 
submission of fraudulent documents to the Commission (Issues 1 


and 2) center on the "Celebrity Time” program which was aired 
> i 


on WNJR, Monday through Saturday, 11 p.m. to midnight, from the 


fall of 1957 until March 1963. On the program "rock and roll" 


records were played, interspersed with spot advertisements and 


occasional interviews by the disc jockey with guest "celebrities. 


(15 F.C.C. 2d 140; A. Item 3). 


‘ i 


One Norman King, who ran a one-man advertising agency 


| 
and did promotional and public relations work in the broadcasting 


field, produced and packaged "Celebrity Time." Not an employee 
of WNJR, he approached Mirelson, then a salesman of WNJR, and 
proposed placing the program on the station. Lanphear, WNIR's 
general manager at the time, approved the program, and an opal 
agreement was made that King would get one hour of time six days 
a week for $300 per week minus a 15% "agency" commission to 
himself. King in turn sold spot commercials on his show. WNIR 


never placed a limit on the number of commercials he could sell. 


(15 F.C.C. 2d 138-139; A. Item 3). 


EEE G"e | 
4/ Both Lanphear and Mirelson had ownership interests in Rollins, 
Inc. 
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In the fall of 1960 the station and King for the first 
time entered into a written master contract for the purchase of 
time to air King's program. It continued the same terms described 
above. An identical master contract was entered into for the 
year 1962. This contract was extended orally into 1963 until 
the show was cancelled on March 9, 1963. The written contracts 
do not reflect the station's practice of placing spots during 
"Celebrity Time" for its own clients when it chose. The place- 
ment of these additional spots did not alter the number of spots 
King had placed on the show or the fixed amount of money he had 
to remit to the station for the one hour of time he purchased. 
(15 F.C.C. 2d 141-143; A. Item 3 ). Between 1959 and December, 
1962, King resold to a dise jockey and promoter, Duke Baldwin, 
one half hour of King's Monday night hour for $50. Baldwin in 
turn sold spots on his half hour to outside “sponsors.” (15 
F.C.C. 2d 143-144; A. Item 3 }- 

King began to fall behind in his payments to WNJR 
despite his sale of spots and resale of time to Duke ae 
In 1961 King approached WNJR general manager Mirelson about 


getting more "free-lancers,” such as Baldwin, to purchase time 


5/7 By December, 1962 King was so deeply in debt to the station 
for his program that Mirelson reduced the weekly gross due WNJR 
from $300 to $200,evidently to reduce the appearance of large 
arrears on the station's books. (15 F.C.C. 2d 142-143, 149-150; 
A. Item 3). . 
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seyments on "Celebrity Time." It was known that WNJR oosen 

Joe Soriano had contacts in the entertainment field which might 
produce a number of paying free-lancers. Mirelson said he would 
check with Soriano on the matter. (15 F.C.C. 2d 144-145; A, Item 3). 
When Mirelson did ask Soriano if he could get free-lancers for 
King’s "Celebrity Time," Soriano assumed that that program would 

be an exception to the WNJR policy of refusing free-lancers. 

(15 F.C.C. 2d 145; A. Item 3). King agreed that Soriano would 

get 30% of the revenue from any free-lancers Soriano produced. 

They generally would be charged $25 for a 15 minute Pecnpnts a 
"Celebrity Time." WNJR took no part in the arrangement, looking 
only to King for its revenue. (15 F.C.C. 2d 146-149; A. Item 3). 


Al Browne was the first of the parade of new free-lancers. 


He paid $50 for a half-hour time segment and sold 10 or 15-second 


spots for $5 or $10. Browne's program ran for parts of 1961 and 
1962. Browne himself pursuaded a number of persons to appear as 
free-lancers. He would refer such persons to Joe Soriano. Browne 


would take $35 from these free-lancers for 15 minutes and remit 
6/ | 
$25 to Soriano. (15 F.C.C. 2d 146-147; A. Item 3). 
6’ Tm one instance Browne took $70 from two -free—lancers for a 
hal, hour, remitting $50 to Soriano. One free-lancer, discovering 
that Browne had taken a cut from the time sale, withheld his final 
payment from Browne. (15 F.C.C. 2d 147; A. Item 3). 


Saou 
Nearly thirty different free-lancers appeared in the 

“Colebrity Time’ time slot between 1961 and March 1963. With 

three exceptions, ‘none of the free-lancers had any training or 

experience in radio. They were not auditioned prior to going on 

the air. King's man, Bill Carlton, was responsible for keeping 

the program logs for the free-lancers, but one station employee knew 

that Carlton did not always keep the logs. Free-lancers sold spots 

on their time segments for whatever they could get. Where free- 

lancers were paying for all or part of their broadcast time, 

there were no announcements made on the air of their sponsor- 

ship. (15 F.C.C. 2d 148-149; A. Item3). In short,neither the 

licensee nor its employees exercised meaningful control over the 

program,though it was originated over the facilities of WNUR six 


days each week. 


WNJIR Becomes Aware Of The Commission's Time Brokerage Rule (1962) 


V/ 
Section 1.613(c) of the Commission's Rules requires a 


licensee to file with the Commission copies of agreements relating 
to the sale of time to persons (time brokers) for resale. Since 
1941 time brokers have been understood to be persons buying time 
for resale. Metropolitan Broadcasting Corp., et al., 8 F.C.C. 
557 at 563 (1941). 

On July'5, 1962, the Commission issued a public notice 


of apparent liability for forfeiture to Station WBNX, New York 


77 47 CFR 1.613(c) (1969). 
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City for inter alia failure to file time brokerage contracts. 
This notice came to the attention of Tim Crow at Rollins’ home 


office. Crow was director of "Quality Control and Program | 


Development" for all Rollins’ stations and as such was supposed 


to supervise program content and insure conformance with Commis- 
sion rules and Rollins' policy. He reported directly to 0. Wayne 
Rollins or to his son Randall. (15 F.C.C. 2d 137, 151; A. Item 
3). 

Crow asked Al Lanphear, vice president in charge of 
radio, whether any of their stations were involved with time 
brokerage. Lanphear had been general manager of WNJR when King 
first bought time for "Celebrity Time” and resold time ee nNepOr 
announcements. Numerous other shows aired under identical 
arrangements had been carried under Lanphear's general manager- 
ship and were still being aired. (15 F.C.C. 2d 138-141, 

145, 151-152; A. Item 3). Lanphear replied to Crow 

that he did not believe there was any time brokerage, but thought 
that there were some “agency shows” on WNJR that Lanphear might 
want to look at. Lanmphear stressed to Crow that the lie shows 
were “agency programs." (15 F.C.C. 2d 152; A. Item 3 e 

Tim Crow knew there was a Rollins policy against broker- 
age agreements and he told Mirelson to get “contracts for all 
37 lanphear’s reference must be to the fact that Norman King 


ran a one-man agency and that he bought time from WNJR for $300 
“gross” minus 15% "commission." (15 F.C.C. 2d 138-139; A. Item 3). 


On 
clients which are on free-lance programs . + - drawn between the 


clients and WNJR.” But Crow's memo went on to state, "In each 


case the client is not a free-lance ener but all those 
9 


who buy broadcast time on the program.” (15 F.C.C. 2d 153; 
A. Item 3). Mirelson was confused and sent a memo to the home 
office inquiring: 

In your opinion, should these contracts 

reflect the actual amount that the free- 

lancers collect from the customer each week, 

orshould these contracts be set up that 

altogether they come to the sum total of 

what the freelancer is paying us weekly for 

the time? (15 F.C.C. 2d 155; A. Item 3). 

0. Wayne Rollins told Mirelson that each contract should reflect 
“the actual gross rate that the particular advertiser was paying. 
. . -” (15 F.C.C. 2d 155; A. Item 3). 

Mirelson asked some free-lancers to get contracts from 
their various sponsors, but no one signed these contracts for the 
station. (15 F.C.C. 2d 156-157; A. ‘Item 3). Mirelson got King 
to sign contracts for eight persons to whom King directly sold 
time for spots on "Celebrity Time" (hereinafter, the King contracts). 
No one signed for the actual advertiser, i.e., the purchaser of the 
spot. (15 F.C.C. 2d 157; A. Item 3 )- 

Mirelson told Joe Soriano to get contracts for the spots 
sold by the various free-lancers on their segments of the program. 


Soriano handed out contract forms, many of which were obsolete, 


to his free-lancers. When these were returned, most were signed 


EE 
9/ In fact as noted above (pp. 7-8) free-lancers did buy broad- 
cast time. 
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by the free-lancer, though some were signed by the actual Apamtes 
Free-lancer Al Browne signed on behalf of other free-lancers in 
the place for the station manager's signature. Browne failed to 
fill out contracts for his own sponsors. Soriano filled out 

many forms for Browne, signing his name “Brown.” From July, | 1962 
through March, 1963, Mirelson would occasionally look at che 
station's contract file to review its status. (15 F.C.C. 2d 
157-161; A. Item 3). 

Around November, 1962, Mirelson expressed dissatisfaction 
to Soriano regarding the "contracts" the latter had collected. 
They were unbusinesslike, scribbled, in various colors, neo 
identifiable as relating to "Celebrity Time” and contained too 
many different names. Mirelson noted that some free-lancers had 
written commercial continuities right on the contracts and that 
some free-lancers had signed contracts in the space intended for 
WNJR's manager or salesman. Soriano then began the practice of 


signing "Al Brown" as the advertising agency in order to eliminate 


she mabetoadelofisignatares. (GS) E<C.C. 2diioi.gaue item! si) 


The Home Office Inspects WNJR 
On the evening of September 26, 1962, Tim Crow and 


Rollins’ controller, Frank Minner, monitored WNJR's broadcasts 
from a nearby motel. The next day they went to the station and 
compared its contract file and program logs with their monitoring. 


Mumer noted that some of the contracts were not complete and 
there were no contracts at all for some of the spots on the 


a ee 
"agency" shows. Although Minner reported these deficiencies, 
Crow did not make an inspection of the contract file. (15 F.C.C. 
2d 161-162; A. Item 3). 
Mirelson told Crow that they would soon catch up with 
the business of getting all sponsors under contract. Crow 
reported to 0. Wayne Rollins that (15 F.C.C. 2d 162-163; A. Item 3): 


. . . a substantial number of clients were on 
the air without any contracts to cover them. 
In addition, of those contracts written, many 
were incomplete and contained no broadcast 
instructions nor any indication of the broad- 


east charges to be made. 
* * * 


There are spot announcements being broadcast 
on freelance programs that are not entered on 
the program log. . These were permitted notwith- 
standing the absence of a contract. 


Rollins, Inc. and the licensee were, then, put on actual, specific 


notice of the defects in this area of WNJR's operation. 

From September through January, 1963, memos went back 
and forth between the home office and Mirelson on getting all 
ultimate sponsors under contract. After January, the home office 
raised no further questions regarding the practice of having some- 
one other than a sponsor sign the advertising contracts. In 
October Lanphear visited Mirelson and was told they were still 
obtaining contracts for each sponsor. Lanphear, like Crow before 
him, did not look at any of the contracts at the station to 


ascertain their form, content, or completeness. (15 F.C.C. 2d 


163-166; A. Item 9. 


Sess ee— 

Rollins' home office had on past occasions monitored 
WNUR and found the situation less than ideal. In August, 1961, 
it was found that the program logs did not accurately reflect 
the length or order of spot announcements (commercials) broad- 
cast. The same discrepancies were discovered by the home office 
in October, November, 1961 and January, 1962. (15 F.C.C. 2d 
205-206; A. Item 3). In February, March and April of 1962, the 
home office found that spots had run longer than they had been 
logged for and that some spots were not logged at all. Ee SEES 
double the number of overly-long commercials compared to those 
found in April were discovered. By September, 1962, O. Wayne 
Rollins believed that "our problem was to correct the situation 
at the station." (15 F.C.C. 2d 206-209; A. Item3 ). 

Crow's monitoring report for September 26-27, 1962, 
noted (1) commercials were not logged at the time of eroncewsrh 
(2) at times the station identification was omitted, (3) some 
commercials on free-lance programs were not logged at all, (4) for 
several days no program log had been kept for "Celebrity Time.” 
Crow commented that the free-lancers on "Celebrity Time’ are 
"rank amateurs.” O. Wayne Rollins' reaction was that he was 


‘unhappy about this situation.” Mirelson issued a memorandum 


to the staff insisting on better performance. (15 F.C.C. 2d 


208-210; A. Item 3). 


pitta 

In January of 1963, the home office monitors continued 
to reveal excessive length commercials, logging errors and the 
failure to log some spots. A monitor in March, 1963 revealed 
that some commercials were running longer than the time purchased 
and that on others the buyer was not getting the full time 
purchased. It was discovered that excessive numbers of com- 
mercials were being concentrated in certain time segments 
contrary to the licensee's representation to the Commission 
in its 1960 renewal application. (15 F.C.C. 2d 210-211; A. Item 


The Commission Investigates WNJR 


On March 6, 1963, two Commission staff investigators 


arrived at WNJR. They requested to see the program logs for 


alternative months for the year prior to March, 1963. They 
noted the names of advertisers on "Celebrity Time” as reflected 
on the logs. Then they asked Mirelson for the “documents 
relating to the "Celebrity Time’ program concerning the arrange- 
ments with the agency involved under which this program was 
operated by the station. . .” (15 F.C.C. 2d 167-168; A. Item 3). 
The investigators went to lunch and Mirelson got out the eight 
"King contracts,” which he and Norman King had signed for spots 
which King himself placed on the program (see, page 10, supra). 
Then Mirelson got the file of approximately 140 documents which 
Soriano had been producing for the free-lance portions of the 
programs (see, pp. 10-11, supra) and after signing about half of 
them placed these in a pile underneath the eight King contracts. 


(1S F.C.C. 2d 167-168; A. Item 3). 
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The inspectors returned to the station and asked what 
documents Mirelson had found relating to "Celebrity Time." 
Mirelson gave them only the King contracts and remained silent 
as to the existence of the 140 free-lance contracts, which he 


was "not about to volunteer” to the Commission investigators. 


(15 F.C.C. 2d 168-169; A. Item 3). Mirelson was asked to 
describe how the "Celebrity Time" program was conducted. He 
gave some description, but did not mention the financial 
arrangements with the free-lancers: 

I didn't get into that, and they didn’t ask 

me and I didn't volunteer. (15 F.C.C. 2d 

170, n. 28; A. Item 3). 
Mirelson told the investigators that WNJR did not broker time. 
(15 F.C.C. 2d 170; A. Item 3). Mirelson stated that the accounts 
receivable and invoices for WNJR were not at the station but 


were available at the home office. They were,in fact, available at both 


places (15 F.C.C. 2d 170; A, Item3). Finally Mirelson stated 


that "Celebrity Time” was being terminated at the end of the 

week on March 9, 1963 This turned out to be true. (15 F.C.C. 

2d 170-171; A. Item}. | 
Throughout the rest of 1963, monitors of the station 


continued to alert the home office of its slipshod operation. 


(15 F.C.C. 2a 211-212; A. Item 3). After the investigators’ 


ee ! 
10/ The renewal application, which is the subject of this pro- 
ceeding was filed on March 13, 1963. i 
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visit in March, the home office conferred with counsel and 
instituted a new contract policy for agency shows. Between 
March 16 and September 5, 1963 WNJR entered into "master 
contracts” for five fe None of the contracts for these 
shows were filed with the Commission within thirty days of 
their execution as required by the Commission’s rules. (15 
Fic.C. 2d 193; A.Item 3). 
The Notice Of Apparent Liability And Rollins" Response 

On January 22, 1964, the Commission issued to the 
Licensee of WNJR a notice of apparent liability for forfeiture 


of $1,000 for violation of Commission Rule 1.613(c)--failure to 


file time brokerage contracts. The notice stated (15 F.C.C. ed 


173; A.Item 3): 


A Commission field investigation into the 
operation of station WNJR revealed that for 
at least several months prior to March 9, 1963, 
the program "Celebrity Time” was broadcast by 
station WNJR Mondays through Saturdays pursuant 
to oral or written contracts for sale of broad- 
cast time for a flat rate to Celebrity Consultants. 
Celebrity Consultants, a New York advertising 
agency, acting as time brokers, resold the time 
in question, supplied talent as well as advertising 
continuity to WNJR and collected proceeds from the 
sale of time while WNJR received in return only a 
flat weekly rate from Celebrity Consultants. 
Copies of the contract for the sale of broadcast 
time to the time broker for resale were not filed 
with the Commission, within 30 days of execution 
thereof in violation of section 1.613(c) of the 
Commission's rules. 


—— 
li/ Clint Miller, Joe Craine, Bernie Witkowski, Mr. Blues Show 
(Jay Cee Agency)’ and The Kit Kat Club (Levy Agency). These 
shows are described in detail in the Hearing Examiner's Initial 
Decision at 15 F.C.C. 2d 192-201 and 216-217; A.Item 3). 
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After conferring with Washington counsel, 0. Wayne | 
Rollins directed Tim Crow to get the facts on "Celebrity Time" 
and report back. Crow phoned Mirelson and asked him to eendl 
typical contracts with individual sponsors on the show and all 
contracts between WNJR and Norman King's agency, Celebrity | 
Consultants. Mirelson sent the two overall master contracts 
for the purchase by King of one hour, six days a week (see, page 
6, supra) and three of the "King contracts" for spots, which 
Mirelson had shown the Commission investigators. (15 F.C.C. 2d 
173-174; A. Item 3). No study of WNJR's contract file was made 
to determine how "typical" the King contracts were in fact. as 
F.C.C. 2d 175; A. Item 3). 

On March 16, 1964, Rollins filed with the Commission 
a response to the forfeiture notice stating that the arrangements for 
"Celebrity Time” with King's agency involved no time peciernces 
that WNJR did not sell time to King’s agency; that the agency did 


not resell time to sponsors; that King's agency entered into 


individual contracts with each sponsor; and that the contracts 


involved had been inspected by the FCC staff when it investigated 
the matter. (15 F.C.C. 2d 175-177; A. Item 3). : 
These and most of the other assertions of fact in the 
licensee’s response, sworn to by 0. Wayne Rollins, were false. 
(15 F.C.C. 2d 176-178; A. Item3). No one from the home office 


checked tle accuracy of these averments against the source material 


meet 
at WNJIR. Mirelson, who knew the true state of the facts, was 
shown a copy of Rollins* response only after it had been sub- 
mitted to the Commission. (15 F.C.C. 2d 178-179; A. Item 3). 

When Mirelson finally did see a copy of Rollins’ response, 
he realized parts of it were false. He then ordered Joe Soriano 


to create a whole new set of "eontracts” in a uniform and correct 


form so he would have something “more businesslike” to show the 


home office. They agreed that Soriano would send the documents 


to dise jockey Al Browne for his signature; however, Soriano 
himself signed "Al Brown" on the line for the agency representa- 
tive'’s signature. None of these new "eontracts” referred to the 
Free-lancers who had signed some of the originals. Soriano 
changed the rates where he thought they were incorrect on the 
original. All the new documents showed King's Celebrity Con- 
sultants as the agency, though many of the originals did not. 
(15 F.C.C. 2d 179-182; A. Item 3). 
The Commission's Second Inspection 

On April 3, 1964, Tim Crow phoned Mirelson to alert 
him that Commission investigators were coming to the station on 
April 15. On April 14, Crow, Lanphear and Washington counsel 
arrived at WNJR'to prepare for the investigation the next day. 
Mirelson handed them the eight original King contracts for spots 
and the 139 documents Soriano had recently produced. Crow glanced 


at them, but no one examined them. (15 F.C.C. ed 182-187; A. Item 3). <~ 
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On the next day Mirelson, in the presence of Crow, | 


Lanphear and counsel, gave the Commission investigators the 


eight King contracts and the 139 bogus documents. Mirelson 


told the investigators that no WNUR salesman received a 
commission on any of the accounts, failing to state that 
Soriano received a cut from Norman King for the free-lancers 
Soriano produced. The Commission investigators took the pille 
of documents with them when they left. (15 F.C.C. 2d 186-1873 
A. Item 3). : 

A week after the investigation the Commission sent a 
letter to the licensee of WNJR inquiring, inter alia, whether each 
of the 139 contracts had been written on the dates indicated; 
why less than ten documents had been shown the Commission investi- 
gators on their March, 1963 inspections and requesting an affidavit 
as to whether these documents had been in the station files ‘on 
March 1, 1963. (15 F.C.C. 2d 187-188; A. Item 3). | 

Upon receipt of this letter, the home office decided to 
let Al Lanphear get the answers to the Commission" s inquiries. On 
May 4 he phoned Mirelson and on the next day went to WNJR and 
picked up all the original (non-bogus) documents, which Mirelson 
still had at the station. Lanphear reported to 0. Wayne Rollins, 
who recognized that their primary problem lay "in giving false 
information” to the Commission. (15 F.C.C. 2d 188-190; A. Item 3). 

On May 7 Lanphear and Crow went to Washington to turn 


over the original documents to counsel who passed them on to the 
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Conmission sometime after May 15 explaining that the documents 
which the investigators were given at the station were only 
"eopies.” (15 F.C.C. 2d 150-191; A. Item 3). WNJR never 
responded to the Commission's letter of inquiry regarding the 
documents. By letter of June 24, 1964 the licensee withdrew 
its opposition to the forfeiture and sent a check for $1,000. 
The home office sent letters of reprimand to Mirelson and 
Soriano. (15 F.C.C. 24 191-192; A. Item 3). 

The home office continued to monitor and inspect 
WNJR's operation. In January, 1964 Crow still found unlogged 


and incorrectly logged spots and overly-long commercials. It 


was also discovered that free-lancers' shows were being taped 


and replayed on subsequent days. In the case of one program 
the identical show was played Monday through Friday. Crow 
advised ceasing this practice ". . . if for no other reason 
then for the sake of the station's audience." (15 F.C.C. 2d 
212-214; A, Item 3 ). 

In October of 1964 Crow continued to express concern 
over logging ‘irregularities at the station. On October 5, 1964 
a -pot check by a Commission investigator revealed that the staff 
announcer had pre-signed the program log to hide the fact that he 
was leaving the station on a personal frolic. A December audit 
revealed numerous logging irregularities considered flagrant by 
the home office. Programs continued to be replayed on subsequent 
days. After the December audit Mirelson was relieved as general 
manager and made regional sales manager of WNJR. (15 F.C.C. 2d 
137, 215; A. Item3 ). 


ye Mee 
The License Renewal Proceeding 

The Examiner's Decision. On June 10, 1965, WNIR' s 
renewal application was designated for hearing on the issues 
described above (see page 2, supra, and Appendix A). After 
hearing sessions held from September, 1965 through June, 1966, 
the Hearing Examiner made detailed findings as summarized above. 
The Examiner concluded that (1) Mirelson's conduct during the 
March 6, 1963 inspection by Commission investigators constituted 
a serious lack of candor by an executive employee; (2) Rollins’ 
response and opposition to the forfeiture notice were largely 
untrue due to negligence of Rollins' associates; and (3) in! 
giving Commission officials the bogus contracts, Mirelson nace 
false representations. The Examiner also concluded that the 
licensee failed to file contracts for time brokerage in the 
eases of six programs including "Celebrity Time” in violation 
of the Commission's Rules. It was also found that the Licensee 
repeatedly violated the Commission's Rules concerning the Se 
tenance of program logs (15 F.C.C. 2d 219-231; A. Item 3 ie 

The Examiner further found that Rollins’ home office 
never made even a reasonably careful inspection of the "Celebrity 
Time” contracts while making representations concerning them to 


the Commission and that the licensee failed to exercise adequate 


control or supervision over WNJR's operation consistent with a 


licensee's responsibilities. (15 F.C.C. 2d 237-240; A. Item 3). 


ee 
The Examiner con¢luded, however, that the licensee's deficiency 
"was not characterized by disinterest, or lack of concern for 
the proper conduct of the station's affairs” and that a renewal 
of its license for one year was warranted. (15 F.C.C. 2d 243-2465 
A. Item 3 ). 

The Commission's decision. WNJR filed no exceptions 
to the Examiner's findings and conclusions. The Commission's 
Broadcast Bureau filed exceptions to both. The Commission heard 


oral argument on'June 4, 1968, and on November 26, 1968, the 


Commission, with Chairman Hyde dissenting and Commissioners Cox 


and H. Rex Lee not participating, adopted substantially all of 
: 12/ 
the Examiner's findings of fact and subsidiary conclusions and 


on the basis of those concluded that "the applicant has not 
reflected the necessary qualifications to continue to be the 
licensee of WNUR and that a grant of the application would not 
serve the public interest." The Commission ne 
Examiner's findings and conclusions: 

(1) that Mirelson's conduct constituted serious lack 
of candor and false representation to the Commission; 

(2) that the home office was negligent in submitting 
a pleading to the Commission containing false information; 
J2/ It must be noted that the citations in Continental's Brief 
(Statement of the Case) at pages 10 and n. 17, 11 and n. 18 and 
12-14 are all to the Examiner's ultimate conclusions which were 


rejected by the Commission. 
13/ 15 F.C.C. 2d 121-126; A. Item 4 ). 
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(3) that although the home office had been repeatedly 
on notice of irregularities in the “Celebrity Time” contracts 
since September of 1962, there was never any reasonably caréful 
inspection of the "Celebrity Time™ contracts made by the soe 


office; 


(4) that the licensee did not exercise adequate control 


or supervision over the operation of WNJR. 

The Commission found it “evident that the station manager 
was able to conduct the ‘Celebrity Time’ program in the haphazard 
manner shown by this record because of the detachment and 
indifference of Rollins' home office officials." (15 F.C.C. 2d 
126; A. Item 4 ). | 


We believe that the record in this case 
clearly shows that it was the licensee's de- 
tachment and indifference and its failure to 
exercise adequate control and supervision over 
the operation of the station that permitted 
the station manager to perpetrate a gross and 
willful fraud on the Commission during the 
course of an official investigation. (15 
F.C.C. 2d 127; A, Item. 


Although the Commission found that the record established that 
Mirelson was a principal, and not merely an employee, of the 

licensee, it rested its decision that the licensee must be held 
responsible for Mirelson's conduct on the failure of the licensee 

to exercise adequate control and supervision over the operation of 

the station SE ie its licensee responsibilities. (15 F.C.C. 

2d 128-129; A. Item pee | 

Ti7 Evidence of the licensee's inadequate control and supervision comes 
not only from the misrepresentations and fraud which was permitted, but 
also from the licensee's acquiescence in repeated and continued viola- 


+ion of the Commission's logging rules and time brokerage rules. (15 
F.C.C. 2d 129-131; A. Item 4 ). 


i 
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A multiple station owner, or an absentee owner, 
is subjeet to the same degree of responsibility 
for adequate supervision and control over station 
operation as a local station owner who is inte- 
«rated in ownership and management. To hold 
otherwise would result in giving an added benefit 
to absentee ownership as compared to local owner- 
ship. 

It appears that in reaching his conclusion (par. 
43) that a renewal of license for a period of l 
year would be appropriate, the examiner may have 
been influenced by the fact that the licensee has 
now taken certain corrective measures to forestall 
the recurrence of the filing violations as well as 
the misrepresentations to the Commission and has 
acted "to clear the Augean stable at Newark." How- 
ever, a renewal applicant must be judged even more 
on the basis of its past than on its promises for 
the future. We must look to that record in deter- 
mining whether the applicant herein has reflected 
the necessary qualifications to continue to be a 
licensee. Viewing that record in a light most 
favorable to the applicant, we are compelled to 
conclude that it has not reflected the necessary 
qualifications to continue to be the licensee of 
station WNUR. (15 F.C.C. 2d 131; A. Item 4). 


The Decision on Reconsideration. On May 1, 1969, the 
Commission denied Continental's petition for reconsideration and 


rehearing and affirmed its earlier decision. (17 F.C.C. 2d 485- 


4u90; A. Item 9). The Commission noted that one of Continental's 


pleadings before it mischaracterized the Commission's holding in 


its Decision, which it reiterated (17 F.C.C. 2d 486 and 4875; A. 
Item 9). 


In our Decision (par. 7) we adopted the Examiner's 
findings and conclusions as to the concealment, mis- 
representation,and fraud practiced by the station 
manager’ on the Commission and we expressly held that 
‘the manager’s gross misconduct and fraud on the 
Commission must be imputed to the licensee because 
of its failure to exercise adequate control and 
supervision over the management and operation of 
WNJR consistent with its responsibilities as a 
licensee.” 


See 
* * * 


As set forth in our Decision, the Rollins home 

office was repeatedly on notice, even as early 

as 1962, that questions concerning the manner of 
operation of the "Celebrity Time” program had 

been raised, but, as concluded by the Examiner 

(par. 29), “at no time, was there any reasonably 
careful inspection of the ‘Celebrity Time’ docu- 
ments file made by the home office.” As noted 

in our Decision (par. 13), it is clear that a 

minimal degree of responsible supervision either 
during the period that the "Celebrity Time” program 
was broadcast or following its termination could | 
have averted the unconscionable fraud which the 
station manager perpetrated on the Commission on 
April 15, 1964. WNJR now claims that when Rollins 
first became aware that something was wrong with | 
the contracts file for the "Celebrity Time" program, 
it immediately conducted its own investigation which 
unearthed the original contracts. However, what WNJR 
fails to make clear in this regard is that its investi- 
gation was not initiated until May 5, 1964, which was 
after the fraud had been perpetrated on the Commission 
and which was after the Commission sent a letter, 
dated April 23, 1964, to the licensee requesting 
answers to a number of questions concerning the bogus 
"Celebrity Time" documents which had been furnished 
to it on April 15, 1964 (Examiner's findings, pars. 
100-106). 


Continentalralso argued that the Commission had failed 
to give due consideration to WNJR's program performance, which was 


never in issue. The Commission noted that Continental never 


requested a programming issue and that “counsel for WNJR stated 


that he did not intend to make any overall program showing by way 
of mitigation (T. 94-95) and further stated that "The question of 
actual programming was not in issue’ (T. 3516)." (17 F.C.C. 2d 
488; A. Item9)- The Commission again rejected the contention 

that the licensee had exercised adequate control over the station's 


affairs. And finally it found no disparity of treatment between 
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Continental and other licensees and adhered to its decision that 
Continental was disqualified from continuing as a licensee. (17 
F.C.C. 2d 489; A. Item 9). 

Continental filed a notice of appeal from the Commission's 


decision on May 28, 1969. 


ARGUMENT 


THE COMMISSION ACTED WELL WITHIN ITS DISCRETION 


IN REFUSING TO RENEW THE LICENSE OF RADIO STATION 


WNJR. 


Judicial review of the Commission's determination regard- 
ing the qualifications of an applicant to be a broadcast licensee 


is narrow. As the Supreme Court stated in F,C,.C. v. WOKO, 329 


U.S. 223, 229 (1946), ". . . it is the Commission, not the Courts, 


which must be satisfied that the public interest will be served by 
renewing the license. And the fact that we might not have made 

the same determination on the same facts does not warrant a substi- 
tution of judicial for administrative discretion since Congress has 
confided the problem to the latter." Here the Commission determined, 
upon the facts of record and after consideration of the same con- 
tentions raised here, that Continental wholly failed to meet its 
burden of demonstrating that renewal of its license would serve 


the public interest. 
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Continental argues that the Commission should have | 
given greater weight to "corrective measures” undertaken by the 
licensee to rehabilitate the station's affairs, that the pro- 
gramming of the station was not taken into account, and that ia 
monetary forfeiture should have been considered as a sanction 
instead of a denial of license. We shall show in succeeding : 
sections of our brief that these contentions have no substantial 
merit. At the outset, however, we emphasize the seriousness of 
the transgressions themselves. The appellant makes no attempt 
either to dispute or to justify the conduct found by the 
Commission and described in.our counterstatement. As we show 
such conduct, involving flagrant mismanagement and deception, 
is plainly disqualifying. 

A. The Licensee's Mismanagement And Willful 


Concealment Of Facts Afford Ample Basis 


For Denying The Application For Renewal 
Of License. 


In this case the undisputed’ facts of record demonstrated 


that the applicant's detachment and indifference in failing to 
exercise adequate control and supervision over the operation of 
its station permitted the perpetration of a gross and willful 
fraud on the Commission for which the licensee was responsible. 
Since the applicant, therefore, failed to establish that it 
possessed the requisite qualifications to continue to be the 
licensee of station WNJR, the Commission was neither arbitrary 


nor capricious in its determination that the public interest 


=295 = 
would not be served by renewing the license. See F.C,C. v. WOKO, 
329 U.S. 223, 229 (1946); see also Lorain Journal Co. v. F,C.C., 
122 U.S. App. D.C. 127, 351 F.2d 824 (1965), cert. denied 383 
U.S. 967; KWK Radio, Inc. v. F,C.C., 119 U.S. App. D.C. 144, 
337 F.2d S40 (1964), cert. denied 380 U.S. 910; Kidd v. E.C.C., 
112 U.S. App. D.C. 288, 302 F.2d 873 (1962). 

Both the Commission and the Examiner found “that Rollins, 


Crow and Lanphear, the so-called home office officials in Wilming- 


ton, Del., failed to exercise adequate control and supervision 


over the operation of WNJR and the 'Celebrity Time’ program in 
1s/ | 1s/ 
particular." The applicant took no exception to this conclusion 


and does not dispute it in this appeal. It is well settled that 
where a licensee indulges in the luxury of abandoning its respons- 
ibilities to its employees, it must accept the consequences of 

its employees’ derelictions. "Only by holding a licensee responsible 
for the operation and management for a station, and only by 
insistence that the reins be held by the licensee, can there be 

any reasonable assurance of responsible station operation and 


management." Eleven Ten Broadcasting Corp. (KRLIA), 32 F.C.C. 706, 


708 (1962), reconsideration denied, 33 F.C.C. 92, affirmed sub 


nom. Immaculate Conception Church of Los Angeles, et al. v. F.C.C., 
116 U.S. App. D.C. 73, 320 F.2d 795 (1963), cert. denied 375 U.S. 


.C.C. 2d 234-240; A. Item 3. 
See Comnission’s Opinion on Reconsideration (Recon.) 17 F.C.C. 
2d 485-487; A. Item 9 - 
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904 (1963). See also KWK Radio, Inc., 34 F.C.C. 1039, 1041, (1963), 
affirmed, KWK Radio, Inc. v. F.C.C., supra, where the Commission 
held the licensee accountable for the willful and repeated : 
misconduct of its station manager with respect to fraudulent 
treasure hunts. 

In the instant case Rollins’ highest officers were 
actually and continually aware that their station was being 
operated ina substandard manner in violation of the Commission's 
Rules and that in particular the "Celebrity Time" program's 
contractual matters were in disarray. The applicant's total 


failure to correct effectively this known situation permitted 
° 17/ | 


the misrepresentations to and fraud upon the Commission. 
Plainly the applicant must now accept the consequences of those 
misrepresentations and fraud. 

The Supreme Court has held that the Commission is warranted 


| 


in denying renewal to a licensee whose representatives have misre- 


presented a matter to the Commission, even though some individuals 


related to the licensee are personally innocent of the wrongdoing. 
F,C,C, v- WOKO, 329 U.S. 223 (946). In that case the Court found denial of 


renewal appropriate in cases of misrepresentation to the Commission 


"to preserve the integrity of its system of reports.” Id. at 228. 


Ee 
17/ 15 F.C.C. 2d 123-131; A.Item 4. 
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And it recognized that the loss of license as a consequence of 
misrepresentations "cannot be escaped by a corporation merely 
because not all of its stockholders participated.” Id. at 227. 
Likewise this Court in Lorain rnal_ Co. v. F.C,.C., 122 U.S. 
App. D.C. 127, 133, 351 F.2d 824, 830 (1965), stated: "It does 
not seem too much to ask that federal licensees be scrupulous in 
providing complete and meaningful information provided for in 
forms and regulations." And finally in Robinson v. F.C.C., 118 


U.S. App. D.C. 144, 334 F.2d 534 (1964), cert. denied 379 U.S. 


843, this Court affirmed the Commission's denial of a license 


on the ground that the licensee's "willingness to deceive the 
Commission justified its conclusion that he did not possess the 
requisite qualifications to be a licensee." Like this case 
Robinson involved'misrepresentations to the Commission made in 
the course of an investigation of the station's operation, but 
the breach of licensee responsibility is if anything even 

more flagrant here, involving as it does the fabrication of 
false evidence. 

Here the Commission found that the misrepresentations 
coupled with the licensee's detachment and indifference to the 
operation of its facility, which permitted both continued viola- 
tion of Commission Rules and the perpetration of the misrepre- 
sentations, so undermined confidence in the licensee's qualifications 
to operate WNJR that renewal could not be granted. That this 
determination is supported by the record and dictated by the 


Commission's responsibility under the Act is evident. 


Ss 


B. The Commission Properly Evaluated Applicant's 
Alleged Corrective Measures. 


The applicant argues that the Commission failed in its 


decision to consider what are euphemistically termed “corrective 
measures" and “rehabilitative efforts" by the licensee to main- 
tain some control over WNJR's operation (Br. 18-29). What the 
applicant terms "rehabilitative efforts" consisted of various 
home office monitors and‘occasional inspections of WNUJR (Br. 18- 
29). But it was these very home office-WNJR contacts which put 
the home office on notice of the mess at WNJR (characterized 

by the Examiner as an "Augean stable") about which it did nothing 
except issue a few manioeee Contrary to the assertions now made 
in its brief, the applicant assiduously avoided making any study 
of its station's operation or any meaningful changes designed to 
render it more responsive to company policy. (See pp. 8, 12, 17-19, 
supra). 


The Hearing Examiner made extensive findings and 
18/ 
conclusions regarding these efforts by the applicant and : 


determined that: 


The above-described control and supervisory 
activities of those in the Rollins’ home office 
did not suffice to prevent serious violations of 
Commission rules and Rollins’ policies as well 
as misconduct by station employees which reflect 
adversely upon the renewal applicant. (15 F.C.C. 
2d 236; A. Item3). 


————— ee 
Ta/ See, Findings, 15 F.c.C. 2d 151-166, 202-216; A- Item 3, 
and Conclusions, 15 F.C.C. 2d 230-231, 234-240; A. Item 3. 
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‘the applicant took no exception to the Examiner's 
conclusion, which the Commission adopted, that "the licensee 
did not exereise adequate control or supervision over the 
operation of station WNUR in a manner consistent with its 
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licensee responsibilities.” The Commission reviewed in 


detail the record of the licensee's “rehabilitative See 
and concluded that! "the record in this case clearly shows that 
it was the licensee’s detachment and indifference and its 
failure to exercise adequate control and supervision over the 
operation of the station that permitted the station manager to 
perpetrate a gross’ and witlful fraud on the Commission during the 
course of an official eee eet 

The Commission also acted reasonably and well within 
its discretion in determining, in light of the whole record, that 
making Mirelson regional sales manager (instead of general manager) 
of WNUR and issuing yet another meno‘ advocating proper operation 
and the elimination of time brokerage contracts did not re- 


establish confidence in the responsibility and reliability of 


the Licensee warranting renewal. This is particularly so when 


-C. 2d 239; A. Item 3. 

eC. 2d 123-127; A. Item4. 

.C. 2d 127; A. Item 4. See also 17 F.C.C. 2d 486-488; 
A. Item 9 where the same arguments now being urged on this Court 
were considered and rejected. 
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<hose actions were taken at a time when the licensee was aware 
that a second Commission investigation into the station's 
affairs was being ee 

In sum, the Commission did consider the "corrective 
measures" taken by the licensee but concluded on balance that 
they could not override the applicant's extensive record of | 
dereliction. The applicant failed to meet the "heavy burden 
. «. - on the renewal applicant to show how a renewal can be} 
reconciled with the public interest." Office mmunicati 
of the United Chuch of Christ v. F.C.C., 123 U.S. App. D.C. 328, 
341, 359 F.2d 994, 1007 (1966) . ! 

To a large degree appellant does not really chalibnge 
the reasonableness of this result; rather, it attempts to show 
that it is different from the result reached in other cases. Even 
if this were demonstrated, however, it would not be a valid basis 
for setting aside the decision. Seé F,C,C. v. WOKO, supra, 329 
U.S. at 228 . “In proceedings of this kind, a court reviews 


no more than the particular order . . - challenged and seeks 


to determine whether the record in the case before it contains 
substantial evidence to support the findings upon which the 


order is based." Feinstein v. United States, 317 F.2d 509, 512 


ee ee 
22/ 15 F.C.C. 2d 1313; A-Item 4 and Recon-, 17 F.C.C. 2d 486-487; 
A.Item 9. 
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(end Cir., 1963). But in any event it is clear that the Commis- 
sion did not depart in this case from principles applied in past 
ycenewal situations. 

Invariably a station owner faced with a loss of license 
will point to corrective measures and improved performance as a 
eround for renewal. The weight to be given such alleged efforts 
will, of course, vary depending on the facts of a particular 
case. Here the Commission did not, as Continental asserts, 
refuse to consider its efforts but instead found them insuf- 
ficient to constitute an important mitigating factor. This 


action is plainly reasonable under the circumstances of this 


ease and is consistent with that taken in numerous factually 


similar instances. See, e.g, Palmetto adcastin: -> 33 


F.C.C. 250 (1962) affirmed sub nom. Robinson v. F,C.C., supra; 


Eleven Ten Broadcasting Co., 32 F.C.C. 706, 33 F.C.C. 92, 96-97 
(1962) affirmed sub nom. Immaculate Conception Church v. FLC.C., 
116 U.S. App. D.C. 73, 320 F.2d 795, cert. denied 375 U.S. 904 


(1963) ; KWK Radio, Inc., 34 F.C.C. 1039 (1963) affirmed KWK Radio, 


Inc. v- F.C,C., supra. 


—————————————— 
23/ Melody Music, Ine. v. F.C-C., 120 U.S. App. D.C. 24, 345 F.2d 
730 (1965), which appellant cites, seems cleariy inapposite here. 
In that case, the Commission had pending before it at the same time 
separate proceedings involving a common subject matter, i.e., 
deceptive quiz shows. The Court held that where the applicant in 
one proceeding was disqualified and the other was not, though both 
were connected with the programs in question, some explanation of 
the differing treatment was required. Here there is no factual 
relationship between the issues pertinent to WNJR's renewal and 

any other case. And the Commission's reasons for reaching the 
result it did are clearly stated. 
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The cases cited by the applicant (Br. 22-29) are ! 


plainly inapposite. In Lamar Life Broadcasting Co., 14 F.C.C. 


2d 431 (1968), at 437, the Commission considered post-renewal 


period evidence of licensee improvement, since "past serious 
misconduct, while alleged, has not been proven.” It specifically 
distinguished cases like the present one where "present meritorious 
conduct" will not outweigh "proven past conduct found contrary to 
the public interest," citing KWK Radio Inc.and Palmetto. Moreover, 
any reliance on Lamar is plainly misplaced since the decision was 
set aside by this Court as "not supported by substantial evidence.” 

Office of Communication of ‘the United Church of Christ v. pucncrs 
Case No. 19,409,decided June 20, 1969, S. 0. 13, __ U.S. App. 


D.C. IPArfall 
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In KCMC, Inc. (KTAL-TV), 19 F.C.C. 2d 109 (1969), 


misconduct was established. After complainants filed allegations 
| 

against the licensee, its representatives and the complainants 

entered into a written agreement as to future station conduct and 


the complaints were withdrawn. Id. at 120-122. The decision in 
Panama City Broadcasting Co. (WDLP), 9 F.C.C. 208 (1942), rested 
on special war-time considerations. It was later relied on 
unsuccessfully by WOKO, Inc. in its brief to the Supreme Court; 
but the Commission's departure from past "mild measures” 

was upheld, the Court stating that the Commission was not “hound 
by anything that appears before us to deal with all cases at all 


times as it has dealt with some that seem comparable." F.C, ic. ve 
| 
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WOKO, 329 U.S. 223 at 228. Panama City has not been followed 
or relied on since WOKO. 

In Mark Twain Broadeasting Co., 29 F.C.C. 1313 (1960) , 
it was undisputed that “there was neither motive nor intent to 
deceive the Commission on the part of the applicant.” Id. at 
1319-1320. . This coupled with the institution of new check 
systems to cure mislogging satisfied the Examiner and the 
Commission that the applicant was qualified to continue as a 


licensee. Id. at 1321-1322. In the instant case the Commission 


both in its decision and on reconsideration considered Mark Twain 
. 2u/ 
and found it inapposite to’ the situation at WNUR. 


Finally we turn to appellant's reliance on the Westing- 


bouse and General Electric cases. At the outset it should be 


emphasized that those cases did not involve misconduct in the 
broadcast field at all. Indeed their relationship to the instant 
proceeding is so remote that they appear not to have been relied on 


in the proceeding below until Continental filed its reply to the 


ee 
24/ 15 F.C.C. 2d 127-128; Attem4, and Recon., 17 F.C.C. 2d 488; 

A. Item 

25/ This is not to say that substantial misconduct not affecting 
yadio directly is of no concern; it is of substantial concern when- 
ever it indicates a risk that a broadcast licensee may not be 
properly used or that the prospective licensee cannot be trusted. 
However, it also seems clear that this risk is increased where the 
party has already demonstrated a disregard for its responsibilities 
as a licensee in connection with the very facility for which it 
seeks a new authorization. 
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Broadeast Bureau's opposition to Continental's petition for | 
rehearing--nearly three months after the case had been decided. 


Both Westinghouse and General Electric had been found 


guilty of serious violations of the antitrust laws in non-bmoadcast areas , 


but the Commission, in the exercise of its radio licensing 
function, found very strong "eountervailing circumstances" 
indicating that they could be expected to demonstrate a respon- 
sible attitude towards their obligations as broadcast licensees. 
Thus, Westinghouse had a 40-year record of broadcasting whieh 

was found to be of a “superior and uncommon nature." Westing- 
house Broadcasting Company, 22 Pike & Fischer, R.R. 1023, 1025-" 
1026, ee The Westinghouse submission demonstrated that 
it had made "an outstanding contribution to the public imbekest 
in the broadcast field, both in local service and in the Gevezore 
ment of programs which have been made available to many other 
stations." Its extensive and "in-depth" news coverage and 
excellent efforts in the production of local programs, often on 
controversial subjects, were further evidence of its superior 
record. The subsequent decision to grant the renewal application 
SE Westinghouse"s "rehabilitative efforts," which Continental 
criticizes the Commission for relying on because they would occur 
in the future, had no special pertinence to its broadcast stations 
whose broadcast records were unblemished. They involved internal 
controls designed to assume compliance in all divisions of the 
corporation with antitrust laws. These provisions, while noted 


with approval by the Commission,were of considerably less importance 
than the record of the stations. 


a 


noval flectrie Company, 2 Pike & Fischer, R.R. 2d 1038, was 
sased, in large part, on the ruling in Westinghouse, since there 
were present the same violations of the antitrust laws and the 
countervailing circumstances of a ud-year record of rendering 
meritorious broadeast service in the public interest. Both ~ 
decisions involved a "difficult choice" between two conflicting 
considerations, but on the basis of long and meritorious records, 
the Commission was persuaded that both could be expected to act 
responsibly towards its obligations as a broadcast licensee. 

None of these elements is present here. Continental 
has failed to discharge its obligations as a licensee in 
connection with the very authorization it seeks to have renewed. 

+ submitted no showing of a “superior or uncommon nature” (see 
Section C, infra). And its efforts, largely belated and inef- 
fectual, to reform the station's operation, though fully considered 
by the Commission, were found not sufficiently persuasive to 
warrant renewal of the license. 


C. The Commission's Refusal On Reconsideration 
To Reopen The Record For The Purpose Of Taking 


Evidence Of WNJR's Past Programming Was Not An 
Abuse Of Discretion. 
Continental contends that the Commission's refusal to 
consider the past programming of WNUR was a departure from its 


regular practice and therefore arbitrary. However, no attempt 


was made to submit program evidence until after the Commission 


had decided the case. Since it is well established that the 
\ 


39 

ageney is not reauired to consider the licensee's past broadcast 
reeord in cases which involve misrepresentation, it was plainly 
no abuse of diseretion for the Commission at this late date to 
decline to reopen the record for that purpose. 

When the hearing began the examiner asked “whether: or 
not there will be much or any evidence as to the general mode of 
the operation of the station.” Counsel for Continental replied: 
"We are not going to act aos overall program showing, if that 
is what you are asking." (Tr. 94-95; A. Item 2). Later, counsel stated: 
"TF you will recall when we started the case I indicated my 
view. The question of the actual programming was not in rece 
(fr. 3516; A. Item@2). See also 17 F.C.C. 2d at "488. Thus no evidence of 
WNJR's performance record was introduced during the hearing and 
no timely request to enlarge the issues to permit such a showing 


27/ 
was made. 


If this created "a distorted picture,” as Continental 


now contends, the fault was hardly that of the Commission. On 
the contrary, it is apparent that Continental chose deliberately 
not to rely on the character of WNJR's programming as a factor 
militating in favor of renewal until the case was decided against 
it. The only "justification" it offers for this course is that 
jt dia not realize it was going to lose (Br. p. 30). But as 


chis Court has frequently stated: ™We cannot allow the appellant 


a 
377 See Section 1.229 of the Rules, 47 CFR 1.229 which permits 


he filing of petitions to enlarge the issues within 15 days after 
heir publication in the Federal Register. 
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to sit back and hope that a decision will be in its favor, and 
then, when it isn't, to parry with an offer of more evidence. 
No judging process in any branch of government could operate 
efficiently or accurately if such were allowed." Colorado 
Radio Corp. v. F,C,C., 73 U.S. App. D.C. 225, 227, 118 F.2d 24, 
26 (1941). See also Springfield Television Broadcasting Corp. 
v. FaC.C., 117 U.S. ‘App. D.C. 214, 328 F.2d 186 (1964). 


This concept finds expression also in the Commission's 
rules, which provide (Section 1.106(¢), 47 CFR 1.106(c)) that on 


reconsideration facts not previously presented will ordinarily 


not be considered unless they were earlier unknown to the party 


asserting them or reflect new or changed events or circumstances. 
Continental's programming data,of course, meets neither of these 
tests. 

In view of the foreoing no discussion of the cases 
cited by appellantwhere programming evidence was considered 
(Br. pp. 32-37) seems necessary. The short answer is that they 
involve proceedings’ (1) where the programming itself raised 
questions under the public interest standard of the Commmications 
Act or was considered in the context of a comparative hearing; or 
(2) where in a hearing on other issues the applicant chose to rely 
on its broadeast record as a mitigating factor and sought in a 
timely fashion to have such evidence received. This case involves 


neither situation. 


tr ae 


Finally, as the Commission also noted in refusing to 
reopen the record, it is well settled that the agency "need not 


consider the public service rendered by a station where a 


licensee is disqualified by its attempts to deceive the Commis- 


sion. Immaculate Conception Church v. F,C.C., supra, 116 U.S. 
28/ 
App. D.C. at 75, 320 F.2d at 797. See also F,C.C. v. WOKO, Inc., 
29/ 
supra; Lorain Journal Co. v- F,C.C., supra. This case, the 


agency concluded, "involves a gross misrepresentation and fraud 


practiced on the Commission by the licensee." 17 F.C.C. 2d 489; 


A. Item 9. The deceptions shown in the record were calculated and 
deliberate. A full hearing was held and the applicant was found 
not qualified to receive a renewal. Under all the circumstances 
it was plainly no abuse of discretion for the Commission, in 
disposing of a request for rehearing, to decline to reopen the 
record when the applicant for the first time sought to introduce 


evidence as to its past broadcast record. 


a 
28/ Continental attempts to distinguish Immaculate Conception on 
the ground that here "none of the licensee's stockholders .'. - 
had been a party to the deception” at WNJR (Br. p- 36). This is 
a meaningless distinction since the licensee must assume respons— 
ibility for the acts of its agents.Moreover, it is factually 
erroneous: Mirelson, one of the chief malefactors, held 5,800 
shares of Rollins, Inc., of which the licensee, Continental, is 
the wholly-owned subsidiary. See, I.D., 15 F.C.C. 2d 135-317 

and the Commission's decision, 15 F.C.C. 2d 128-129. 

29/ Hall v. F.C.C., 103 U.S. App. D.C. 248, 257 F.2d 626 (1958) 

on which appellant relies is not to the contrary. In that case 
this Court found that the record before it would not support the 
Commission's determination that a licensee was innocent of willful 
misrepresentation. It left it open for the Commission on remand 
to decide whether or not it would reopen the record to determine 
if such misrepresentation could be offset by other factors or 
should remain "as an unexcused bar to qualification.” Id. at 

251, 257 F.2d at 629. 
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D. The Commission's Refusal To Impose A Monetary 


Forfeiture In Lieu Of Denying Renewal Was A 
Reasonable Exercise Of Discretion. 


Reasonable Exercise Ur Vascretion 
Continental argues (Br.,pp. 37-45) that the Commission 

erred in refusing even "to consider the possibility of assessing 

+he Lesser sanction of a [monetary] forfeiture." The short answer is 


that when, ina supplement to its.petition for reconsideration, 


Continental raised the matter, citing two recent forfeiture cases, the 


Commission considered and rejected its claims (17 F.C.C. 2d 48S; A.Item 9): 


In the WACA and WJSW cases [cited by 
Continental] we were of the view that the 
violations, although of a serious nature, 

did not warrant the institution of revo- 
cation or renewal proceedings. In each of 
those cases the Commission was not convinced 
that the charges against the licensee, ty 
proven in an evidentiary hearing, would be 
sufficient to result in disqualification. 
Hence, a forfeiture was deemed the appropriate 
sanction. In the instant case, however, the 
WNJR renewal application was designated for 
hearing because of serious questions bearing 
on the qualifications of the applicant to 
remain the licensee of station WNUR. After 
hearing and based on the record evidence 
adduced under all of the issues, we deter- 
mined that the licensee did not possess the 
necessary qualifications to continue to be 

the licensee of station WNJR. Since the 
applicant was found disqualified, we of course 
also concluded that a grant of the renewal 
application would not serve the public interest. 
It obviously would be contrary to the public 
interest and manifestly improper to permit a 
disqualified applicant to continue as a licensee 
through the imposition of a forfeiture. 


As shown in preceding sections of our brief there i 


ample precedent to support denial of WNJR's application for 
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renewal. The Commission has, of course, dealt with misconduct 


in other ways as well, as for example through the imposition 
of monetary forfeitures. The seriousness of the misconduct, 
the manner in which it reflects on licensee responsibility, 


the existence of offsetting public interest considerations and 


similar factors all enter into the exercise of judgment the 


agency must make. It is well settled, however, that in selecting 


the appropriate remedial action the Commission has considerable 


latitude. Thus in Lorain Journal Co. v. E.C.C., supra, 122, 


SSS eee 


U.S. App. D.C. at 134, 351 F.2d at 831, this Court rejected the 


same argument being made here by Continental: 


Counsel contends the non-renewal of the 
license is a wholly disproportionate sanction, 
particularly for the operating violations, and 
suggests that the monetary penalty power 
recently made available to the Commission 
should suffice for such minor transgressions. 
The transgressions reviewed above are not to 
be dismissed as merely venial sin. We can 
not properly examine the violations one at a 
time and seek to determine the proper sanction 
therefor. The Commission was called upon to 
consider the entire fact situation. As WOKO 
makes clear, the choice of remedies and 
sanctions is a matter wherein the Commission 
has broad discretion. We see nothing to war- 
rant judicial intervention here on the ground 
that this discretion has been abused. 


Continental does not dispute the facts as to its. 
operation of WNJR and the fraud and misrepresentations perpetrated 
| 
on the Commission. As in Lorain Journal these, too, cannot be 


"aismissed as merely venial sin." And "when past performance is in 


ne i 

30/7 See also WMOZ, Inc., 3 F.C.C. 2d 637, 835 (1966); Harry Waller- 
stein, 1 F.C.C. 2d 91 (1965); Carol Music, Inc., 37 F.C.C. 379 (1964) ; 
Leo Joseph Theriot, 32 F.C.C. 599 (1962). 
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conflict with the public interest, a very heavy burden rests 
on the renewal applicant to show how a renewal can be recon- 
ciled with the public interest. Like public officials charged 
with a public trust, a renewal applicant . . . must literally 
trun on his record.'" Office of Communication United Church 
Christ v. F.C,C., 123 U.S. App. D.C. 328, 341, 359 F.2d 994, 
1007 (1966). Continental wholly failed to persuade the Commis- 
sion that its record warranted renewal. It took no exceptions 
to the Commission's findings and it cannot be said that the 
conclusions drawn from them by the agency were erroneous. 


Admittedly, there may be cases where the decision to 


impose a fine or to declare the licensee disqualified will involve 


a close question of judgment on which reasonable men can differ. 
For this reason appellant's discussion of instances where a fine 
was deemed sufficient does not demonstrate that the Commission's 
action here was arbitrary. Where so many variables enter into 


the ultimate judgment the comparability of one case to another 


SUSE 
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is at best inexact. But once a determination is made Beton! 
a hearing that the conduct in question is sufficiently grave | 
to preclude a finding that renewal will serve the public | 
interest, then termination of operating authority is plainly 
the appropriate course. Office of Communication of United 
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Church of Christ, supra. 
Moreover, contrary to the assumption underlying 
appellant's argument, denial of renewal and imposition of a 


forfeiture are not merely "sanctions" of the same class 


differing in degree only. Congress intended forfeitures to 


. ' 
31/ This is not to say that we agree with appellant's view that 
the cases cited in its brief (pp. 40-45) are on point here. On the 
contrary none involved the pervasive mismanagement presented on 
this record and extenuating circumstances, not present here, were 
generally present. Thus, for example, Robert D. Rapp, 12 F.C.C. 
2d 703 (1968), involved instances of double billing that were 
unknown to the licensee. No misrepresentation was involved. | A 
fine was imposed because "although the licensee apparently had no 
particular reason to suspect double billing, a more diligent check 
would have discovered fraudulent practices.” In WOL Broadcasting 
Co., 6 F.C.C. 2d 37, 56-57 (1966), the applicant was exonerated 
because the record clearly showed that as to an instance of mis- 
representation by an employee, the applicant "had made every | 
effort that any reasonable and prudent man would do in order to 
make a determination if an employee was telling the truth in a 
critical area such as was here involved.” 

In Mark Twain Broadcasting Co.,29 F.C.C, 1313, 1320-1322 (1960), 
the Commission found that the violations were technical, that "there 
was neither motive nor intent to deceive the Commission on the part 
of the applicant and that its principals had been forthright: and 
candid in their testimony. Finally, in Court House Broadcasting 
Co., 15 R.R, 2d S4L (1969), the examiner found that while the 
licensee may have been negligent, careless, and inept, no 
misrepresentations had occurred. The case is in any event not 
final, since exceptions to the examiner's decision have been 
filed. : 
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supplement the already existing sanctions of revocation and 
cease and desist'orders, but not to stand as an alternative 

+o non-renewal of license where the applicant's qualifications 
could not be established. Indeed, the legislative history of 
the forfeiture provision (Section 503, 47 U.S.C. 503) shows 
that Congress contemplated that the facts upon which a for- 
feiture is imposed could in addition constitute a ground for 
non-renewal of license. ‘Thus, the Senate Report states that 
the forfeiture provisions are ". . . not intended to mean that 
facts upon which a notice of forfeiture liability against a 


licensee is based cannot be considered by the Commission in 


‘ 
connection with an application for renewal of a license. .. . 


[F]acts going to the fitness of a licensee could be introduced 
in evidence against such licensee notwithstanding that such 


facts are the basis of an order of forfeiture.” S. Rep. No. 
32/ 
1857, 86th Cong., 2d Sess. 11 (1960) . 


Finally, it should be understood that Continental did 


not raise the question of a forfeiture with the Commission until 


————————— 
32/7 Thus, for example in B_& G Broadcasting, Inc., 17 F.C.C. 2d 
363 (1969), cited by appellant (Br. pp. 43-45), no renewal appli- 
cation was involved. The Commission ordered B & G to forfeit 
$5,000 for violation of its rules. B & G's qualifications to 
remain a licensee will be passed on at its renewal time just as 
appellant’*s were. As recently as September 30, 1969, the Commis- 
sion designated for hearing an application for a licensee where 

the licensee had been issued forfeitures three times for violations 
of Commission rules. The Commission in designating the application 
for hearing ordered those very violations to be considered in 
determining whether applicant is entitled to continue as a licensee. 
Ee C, Murphey, FCC 69-1025 (Docket No. 18672, September 30, 
1969). 
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the very end of the proceeding--after the decision denying 
renewal had been released. It took no appeal from the examiner’ s 
ruling in the initial phases of the case that consideration of 

a fine was beyond the scope of the hearing, even though the 
examiner's order made clear that this was the appropriate 
recourse if the applicant wished to pursue the matter (A. Item 1). 
Thus, aside from its inappropriateness in view of the seriousness 
of the conduct demonstrated on the record, the suggestion of a 
forfeiture after termination of operating authority had been 
ordered is plainly a last resort, an attempt to interject into 
the licensing process a kind of dickering more suited to an 
oriental bazaar or a used car lot. "The Commission is not 
required to play games with applicants." Fischer v. Fic.t., 

___ U.S. App. D.C. __, 417 F.2d 551 (Case No. 21,942, decided 
July 14, 1969, S. 0. p. 7). Its rejection of a forfeiture as 

a remedy in this case was plainly within the ambit of its 


diseretion. 


CONCLUSION 


For the foregoing reasons the Commission's Order should 


be affirmed. 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


D. BIARD MACGUINEAS , 
Counsel. 


Federal Commmications Commission 
Washington, D. C. 20554 | 


December 15, 1969 


APPENDIX A 


The Issues Specified For Hearing By the Commission 


1. To determine whether in its written response 
to the Commission's notice of apparent liability or 
in its oral statements to the Commission's staff 
the applicant misrepresented facts to the Commission ' 
and/or was lacking in candor; */ 


*/ A notice of apparent liability for for- 
feiture in the amount of $1,000, based on 
allegation of failure to file copies of a time 
brokerage contract with the Commission within 
30 days of execution thereof in violation of 
sec. 1.613(c) of the rules, was transmitted 
to the licensee of station WNJR on Jan. 22, 
1964. The licensee filed a response and 
opposition to the notice of Mar. 16, 1964. 

By a letter dated June 24, 1964, Continental 
withdrew its response and opposition and also 
submitted a check in full pavment of the 
forfeiture. 


2. To determine whether the applicant falsely 
represented to the Commission or its staff that the 
139 "contracts" submitted to the Commission's staff 
during the course of an investigation of WNJR were, 
in fact, the actual documents which the applicant 
allegedly required Celebrity Consultants to file 
with WNJR on behalf of each sponsor who advertised | 
during "Celebrity Time"; or whether such “oontracts” | 
were falsified in order to conceal or misrepresent | 
the actual facts with respect to the relationship 
which existed during the period of the latest renewal 
and up to the present, between the applicant, its 
employees and Celebrity Consultants. 


3. To determine whether the principals of the 
applicant have exercised adequate control or 
supervision over the operation of WNJR in a manner 
consistent with the applicant's responsibility 
during the period of the applicant's most recent 
license renewal and up to the present; x/ 


SS 
*/ The license for station WNUR was last 
renewed on February 8, 1961. 
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u. To determine whether the applicant operated 
its station contrary to and/or inconsistent with the 
provisions of section 317(a) (1) and (c) of the 
Communications Act and sections 73.111, 73.112, and 
73.119 of the Commission's rules [pertaining to 
sponsorship identification and maintenance of program 
logs] ; 


5. To determine whether the applicant failed to 
file certain agreements regarding the sale of time 
periods to time brokers in violation of section 
1.613(c) of the Commission's rules; 


6. To determine whether, in light of the evidence 
adduced under the foregoing issues, the applicant has 
reflected the necessary qualifications to continue to 
be the Licensee of station WNUR; 


7. To determine whether a grant of the above- 
captioned application would serve the public interest, 
convenience,and necessity. 
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CONTINENTAL BROADCASTING, INC., 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


On Appeal from a Decision of 
The Federal Communications Commission 


REPLY BRIEF FOR APPELLANT 


— 
The principal error in the Commission’s Brief is its mischaracterization 


of the basic question before this Court. The Commission urges that appel- 


lant desires this Court to usurp the Commission’s discretion, and substitute 


the Court’s judgment as to the result which should be reached.! But appellant 


| 
1 At the very outset of its argument (Brief, p. 26), the Commission cites the Supreme 
Court’s opinion in Federal Communications Commission v. WOKO, infra, to the effect that 
a reviewing court cannot substitute judicial for administrative discretion, erroneously imply- 
ing that such a so-called “substitution” is the issue in the instant case. 


does not request this Court to substitute its judgment for that of the Commission. 
The Commission’s error is'that it failed to apply the same standards to appel- 
lant which it has applied to other licensees in similar circumstances. The Com- 
mission may, of course, freely exercise its discretion in assessing the qualifica- 
tions of its licensees. In doing so, however, it must exercise uniform standards 
of judgment: it cannot, without adequate explanation, use one set of criteria 
for one licensee, and impose different standards upon another. It is the Com- 
mission’s unexplained failure to apply uniform criteria which requires reversal 


here. 


The Commission’s attempt to mask its application of different standards 
is manifested in its highly selective and misleading Statement of Facts. The 
Commission’s Statement, for example, would have it appear that Mirelson’s 
misrepresentations to the Commission were in some way related to the per- 
formance of his duties as manager of the station. By omitting pertinent 
facts, the Commission’s Brief implies that the manager’s misrepresentations 
were made for the purpose of protecting his employer. It is understandable 
that the Commission attempts to paint such a picture since the impression 
it wishes this Court to draw is that of an indifferent employer who must 
now be called to book for the improper acts of an employee who was at- 
tempting to further his employer’s interests. But the portrait is shockingly 
inaccurate. The Commission ignores the most important fact in this entire 
episode: the undisputed and uncontroverted fact admitted by Mirelson, that, 
out of fear for his job, he deliberately deceived not only the Commission 
but his own employer as well,2 At no point did Mirelson carry out his de- 
ceptions with the view towards protecting appellant. His misrepresentations 


were made solely for his own benefit and not for the benefit of appellant. 


2 These deceptions were not those of omission only, ie., failing to advise his employer 
of facts which would be detrimental to appellant’s assessment of his performance, although 
such omissions repeatedly occurred. Mirelson, in addition, deliberately lied to the home 
office when it attempted to ascertain those facts at the station. The numerous instances 
of deception have been set forth at pages 4-8 of appellant’s Brief, although these undis- 
puted facts have been ignored in the Commission’s Brief. 


It is clear from the Commission’s opinion that Mirelson’s deception was 
the principal reason for its failure to renew the license.? But it is simply in- 
supportable on this record to argue (as does the Commission) that Mirelson’s 
misconduct occurred because of the licensee’s indifference or lack of concem - 
a determination expressly contrary to the conclusion of the Examiner. Mirelson 
was able to deceive the Commission precisely because he was also deceiving 
his employer. Indeed, the deception as to the reconstructed contracts was 
a repetition of an identical deception of a management investigating team 24 
hours before. Appellant was deceived by Mirelson in the identical way as was 
the Commission (see Examiner’s Finding, 15 FCC 2d 184-186) and the Com- 
mission, neither in its Opinion nor in its Brief, has explained how ‘appellant 
(or, indeed, how any corporation) can be expected to defend itself from an 
employee who had, as the record demonstrates, previously proved himself, at 
least outwardly, to be a trustworthy employee during almost ten iyears of 
service, and who, out of fear of losing his job and under severe emotional 
strain, deliberately deceives his employer. There simply is no causal connec- 
tion between appellant’s alleged negligence and Mirelson’s dereliction. The 
principal and overwhelming cause of Mirelson’s misrepresentation was Mirel- 


son’s studied deception of his own employer, not appellant’s negligence. 


There are other items which are undisputed in the record which the 


Commission has failed to include in its Statement of Facts, thereby distort- 


ing the significance of facts which are included. For example, the Commission 


3 The Commission’s decision correctly points out that in the past the licensee, as the 
result of its own strict monitoring practices and its own strict control devices, became 
aware that certain announcements were not being logged properly, and that other techni- 
cal logging violations had occurred (see appellant’s Brief, pp. 10, 11, and the ‘Examiner’s 
uncontroverted Findings, 15 FCC 2d 203-215). The record, however, also makes it 
clear that the licensee worked unceasingly at correcting these technical derelictions (ibid.) 
and, most important, they had absolutely nothing to do with Mirelson’s misrepresentations 
to the Commission. There has never been an instance where the Commission has failed 
to renew a license because of these types of technical difficulties (see, e.g., the cases cited 
at pp. 41-45 of appellant’s Brief) and, indeed, even the Commission does not) argue that 
it would have done so. ; 


ignores the undisputed fact that at the time the home office demanded con- 
tracts be executed, appellant had been advised by its communications counsel 
that the arrangements on the so-called Agency shows were not brokerage con- 
tracts, as the term brokerage had been defined theretofore by the Commission 
(Examiner’s Findings, 15 FCC 2d at 153). This fact is important because it 


demonstrates that the maintaining of such contracts was simply an integral 


housekeeping business matter, and was not required by any Commission Rules. 


This fact, indeed, explains why the home office did not give the matter the 
same degree of supervision that it unquestionably gave to such matters as pro- 
gram logging, which did involve Commission requirements. See Examiner’s 
Conclusions, 15 FCC 2d 225, 227-30. 


Similarly, the Commission fails to note that at the time of the initial 
Commission investigation the investigators were not concerned with time 
brokerage, and they were not concerned with the arrangements for the free 
lancers. The uncontroverted purpose of the initial investigation was the 
question of possible “double billing” in the entire New York area and it is 
quite clear that WNJR never engaged in that practice (see Examiner’s Find- 
ings, 15 FCC 2d at 167-68). The Celebrity Time contracts were, at most, 
a peripheral matter. Mirelson’s reluctance to hand the contracts to the in- 
vestigators arose not out of any fear of violation of any Commission Rules 
but, rather, because he ‘had not fulfilled his home office directives concerning 
the contracts and did not want the home office to become aware of this fact 
(see Examiner’s Findings, 15 FCC 2d at 172). 


There are other omissions of the same type, all of them calculated to in- 
flate the withholding of the contracts all out of proportion to their real im- 
portance. The simple fact is that the contracts and their maintenance was a 
most peripheral aspect of the station’s total operations. Indeed, the Celebrity 
Time program itself (11 p.m.-midnight) constituted only one hour of the sta- 
tion’s 19-hour broadcast day. 


Appellant does not urge that its operation of Station WNJR was totally 
without fault. The record reflects instances where the technical logging tules 
of the Commission were violated. Appellant does not seek to condone Mirel- 
son’s deception, or to avoid responsibility for it. However, as the Examiner 
pointed out, other stations frequently encounter similar operating problems 
(see Examiner’s Conclusions, 15 FCC 2d at 242). Furthermore, the Commis- 
sion cannot charge appellant with these demerits without ever crediting appel- 


lant with those aspects of its stewardship which the uncontroverted record in- 


dicates, reflect substantial credit upon it. Thus, for example, it is lunfair of 


the Commission’s Brief to ignore the fact that virtually all of the data upon 
which it relied to establish the technical violations was based upon. extensive 
and unusual monitoring and control procedures which had long been in effect 
at WNJR, the results of which were voluntarily given the Commission by the 
licensee long before the renewal application was designated for hearing (see, 
15 FCC 2d at 190). It is erroneous for the Commission to purposely deni- 
grate the licensee’s control procedures by characterizing them as the mere 
sending of memos (Brief, p. 31), when the uncontroverted record (described 
more fully in appellant’s Brief, pp. 19-21), reflected the installation of con- 
trol procedures which clearly demonstrate the correctness of the Examiner’s 
conclusion that the licensee was not indifferent to its responsibilities.* It 
is false, as well as inequitable for the Commission to attempt to portray 


(p. 34) appellant’s corrective measures as taken only after the Commission 


4 The Commission’s description (Brief, pp. 27, 28, 30, 32) of the licensee as being de- 
tached, indifferent, and as surrendering its affairs to the unsupervised actions of its em- 
ployees, is erroneous and totally unsupported by the very findings which the; Commission 
itself specifically adopted (15 FCC 2d 123, Footnote 10; Examiner's Findings at 234- 
236). To assert (Brief, p. 31) that appellant “avoided making any study of its station’s 
operation or any meaningful changes designed to render it more responsive to company 
policy” is simply a distortion of the findings made by the Examiner and adopted by 
the Commission. 


put it on notice that its activities were being scrutinized, when the uncontroverted 
record demonstrates that the licensee had undertaken intensive corrective meas- 
ures long before even the first Commission investigation in March 1963, and 


had itself cancelled the Celebrity Time program before the Commission investi- 


gation (and for reasons which in no way related to the Commission’s investiga- 


tion), and where the record demonstrates that these corrective measures had 
borne fruit so that the technical logging violations had been substantially re- 
duced long before the matter was ever designated for hearing. (See appellant’s 
Brief, p. 19). 


Finally, it is improper for the Commission to distort its perspective and 
focus its vision upon one aspect of the station’s performance (i.e., the con- 
tracts for the Celebrity Time hour) and totally ignore the other 18 hours per 
day of the station’s operation. Station WNJR broadcast far more than “‘Ce- 
lebrity Time.” Its record of performance stretched over ten years during 
which it tendered a valuable and needed service to the people in the commu- 
nity. It was one of the pioneer Black radio stations in the country. The 
Commission never raised any question concerning the overall program perfor- 
mance of the station either before or during the past renewal period. By 
what logic can the Commission properly ignore this total record of perfor- 
mance by focusing only on one aspect of it to the exclusion of the rest? 
And by what logic can it do so, when, as indicated in appellant’s Brief (pp. 
32-36), the Commission has traditionally taken an applicant’s total perfor- 
mance record into account in passing upon its application for renewal of 


license. 


Recognizing that disregard of an applicant’s total performance record 
is an extraordinary course of action, the Commission defends its decision by 
relying upon the principle that where a licensee engages in “misrepresenta- 
tions” it is unnecessary to evaluate its total performance. In these circum- 
stances, the Commission asserts, it is unnecessary to consider such matters as 


program performance, or corrective and rehabilitative action. The mere fact of 


misrepresentation, it is contended, without more, is sufficient to support denial 
even where the misrepresentation itself may have been on a nonessential mat- 
ter (Brief, pp. 28-30). 


But the principles enunciated by the Commission in these cases are simply 


inapplicable, by the Commission’s own past precedents, to the facts here. Every 
case cited by the Commission involves instances where the licensee’s principals 
and/or officers affirmatively deceived the Commission. These cases do not in- 
volve circumstances where an employee of the licensee deliberately deceived 
not only the Commission, but his own supervisors as well. In WOKO, the of- 
ficers of the corporation affirmatively deceived the Commission by purposely 
concealing, for 12 years, the fact that certain stock was held by an undisclosed 
principal. In Lorain Journal, the principal officer and sole proprietor of a li- 
censee willfully filed misleading information in an application to assign the li- 
cense. KWK, as this Court recognized, involved misrepresentations and fraudu- 
lent conduct by the Vice President of a licensee in circumstances where all of 
the other principals of the licensee were found to have exercised a minimal de- 
gree of control, and where the principals of the licensee did not cooperate in 
the Commission investigation, deliberately withholding pertinent information.® 
Kidd involved an application by a sole proprietor who himself deliberately 
misrepresented to and concealed pertinent facts from the Commission (al- 


though, ironically enough, the Commission granted his application despite the 


5 Citing Federal Communications Commission v. WOKO, 329 US. 223 (1946); Lorain 
Journal Co. v. Federal Communications Commission, 122 U.S. App. D. C. 127, 351 F.2d 
824 (1965), cert. denied, 383 U.S. 967; KWK Radio, Inc. v. Federal Communications 
Commission, 119 U.S. App. D. C. 144, 337 F.2d 540 (1964), cert. denied, 380 U.S. 910; 
Kidd v. Federal Communications Commission, 112 U.S. App. D. C. 288, 302 F.2d 873 
(1962), and Eleven Ten Broadcasting Corp. (KRLA), 32 FCC 706, 708 (1962), reconsid- 
eration denied, 33 FCC 92, affirmed, sub nom., Immaculate Conception Church of Los 
Angeles, et al. v. Federal Communications Commission, 116 U.S. App. D. C. 73, 320 
F.2d 795 (1963), cert. denied, 375 U.S. 904 (1963). 


6 It will be instructive for this Court to compare the uncontroverted record of internal 
control devices followed by appellant in this case (and detailed by the Examiner in his 
Findings and Conclusions, pp. 202-216, 234-238), with the total absence of supervision 
which was present in KWK. 


misrepresentations). In Eleven Ten Broadcasting Corporation, as this Court 
noted, the owner of the licensee was found to have deceived the Commission 
by concealing pertinent facts from it and by misrepresenting his program pro- 


posals to the Commission.’ 


The instant case is governed by a different, but no less significant and 
compelling, line of Commission precedent. As appellant has demonstrated at 
pages 32-36 of its Brief, where the Commission has previously considered in- 
stances where the alleged derelictions were carried out, as here, by employees 
without the knowledge or complicity of the licensee’s principals, the Commis- 
sion has looked to the applicant’s total performance record, weighing all fac- 
tors into account, particularly such matters as corrective measures which it has 
taken, its total program performance record, and weighing the possibility of 
applying lesser sanctions commensurate with the offense. The Commission 
has cited no case, and appellant is aware of none, save the instant case, where 
the Commission has ever taken away a license where the dereliction was com- 
mitted by an employee acting in derogation of his employee responsibilities 


and deliberately deceiving his employer as well as the Commission. 


Apparently recognizing the weakness of its position, the Commission 
Brief appears to suggest (p. 23) that Mirelson should now be treated as a 
principal by this Court,® and the Commission’s decision should be affirmed 


on that basis. This, however, is a distortion of, and expressly contrary to, 


7 Robinson v. Federal Communications Commission, 118 U.S. App. D. C. 144, 334 
F.2d 534 (1964), cert. denied, 379 U.S. 843, cited by the Commission on page 30, also 
involved deliberate misrepresentation by the sole owner of a licensee during the course 
of a Commission investigation. 


8 At one point the Commission notes without comment that Mirelson in fact was a 
stockholder of the licensee. This reference, however, fails to point out that during the 
period here pertinent, Rollins, a publicly traded corporation, had outstanding over 
3,177,000 shares of which Mirelson held less than 0.2%. To consider Mirelson a princi- 
pal in any meaningful sensé is a distortion of the record, and of the Commission’s De- 
cision. See note 9, infra. 


the Commission’s own decision, where it specifically refused to base its holding 


upon Mirelson’s status as a principal.? The Commission cannot now urge grounds 


for affirmance which were not relied upon or contained in the decision below. 


The Commission asserts that appellant’s reliance upon Panama City Broad- 
casting Co., 9 FCC 208 (1942) (a case whose facts are similar to those here), 
is misplaced since allegedly Panama City “has not been followed of relied on 
since WOKO” (Brief, p. 36). This belated assertion was not made’ in the de- 
cision below. The Commission has never held, in any opinion of which appel- 
lant is aware, that Panama City has been overruled or that the policy of Pan- 
ama City is no longer being followed. Nor could it do so since the Panama 
City precedent (i.e., refusing to hold the licensee liable as an absolute insurer 
or guarantor of the activities of its subordinates), has been repeatedly followed 


in such cases as Mark Twain, and the principle is being followed to this day. 


Mark Twain presented the Commission with virtually the identical ques- 
tions as are here present, i.e., the culpability of a licensee for acts of a sub- 
ordinate who had deceived not only the Commission (by fabricating false logs 
and palming them off to the Commission as true originals), but who also de- 
ceived his employer. The Commission found not only that a fraud had been 
perpetrated upon it, but that, in addition, the licensee “failed to exercise li- 
censee responsibility with respect to the maintenance of logs to the extent 
which the Commission reasonably requires of station operators.”!2 Yet, the 
Commission did not revoke the license. It applied the principle of Panama 
City (though it did not refer to the case by name) by emphasizing that the 
licensee’s principals were innocent of the wrongdoing, and by stressing the 
fact that “there was neither motive nor intent to deceive the Commission 


on the part of the applicant,” as distinct from the deception practiced by 


9 “we do not base our decision on a determination that Mirelson is a principal of the 
licensee.” (Commission’s Decision, 15 FCC 2d 120, 129). Indeed, the Conimission does 
not even require a licensee of a company with more than 50 stockholders to report the 
names of persons who hold less than 1% of the outstanding stock. 


10 29 FCC at 1320. 
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the employee.!! This fact, in addition to corrective measures taken by the 
licensee to prevent recurrence, led the Commission to grant the license re- 

newal.!2. The Commission does not even attempt to distinguish Mark Twain 
from the instant case, other than stating that it considered Mark Twain “‘in- 
apposite to the situation in WNJR” (Brief, p. 36). Unfortunately, the Com- 


mission did not see fit to explain why Mark Twain was ‘fnapposite” and in 


what ways it differed from the instant case. And it would have been diffi- 


cult to do so since the cases are remarkably similar both in fact and in law. 


11 59 FCC at 1320. Emphasis added. 


12 Significantly, in Mark Twain, the evidence demonstrated that the licensee’s principal 
officer himself had doubts about the authenticity of the logs which were given to the 
Commission, and at the hearing the Commission’s Broadcast Bureau had urged that failure 
to more carefully inspect those logs demonstrated a “cavalier” and “carefree”’ approach 
to the licensee’s responsibility’ which should be held to disqualify it. The Broadcast Bureau 
had argued that “the discrepancies were of a nature that Shepherd [the principal of the 
licensee] could easily have ascertained them” (29 FCC at 1321) (an argument, of course, 
which is identical to the Commission’s argument in this case that appellant's principals 
should have become aware of the possible bogus nature of the contracts had they in- 
spected Mirelson’s contract file). The Hearing Examiner in Mark Twain (whose decision 
became the final decision of the Commission) rejected this argument in the following lan- 
guage directly apropos to the instant case (29 FCC at 1321, emphasis added): 


But whatever the badge of suspicion attached to the “E. D. Klein” 
signature which would have put a reasonable man on notice on mere 
inspection, once attention had been alerted to the possibility of du- 
plicity, a licensee is not to be censured because he has not under- 
taken, on an excursion of his own, to display the acumen of a hand- 
writing expert. Without detracting from the care reasonably demanded 
of a licensee in the maintenance and submission of logs, it cannot be 
concluded that he is held, somewhat like a bank teller, absolutely to 
know his employee’s signature. It is realized, of course, that the Bu- 
reau does not complain that Shepherd did not actually detect the 
sham signatures but complains that he did not inspect the logs for 
the purpose after having some grounds for suspicion. The short 
answer to this contention is that Shepherd is not to be charged 
with the consequences of a failure to inspect because as a result 
he may not have'unearthed a signature flimflam which he had no 
specific reason to suspect. The May 7 letter did not question 
Klein’s signatures, and, as already noted, no one had told Shep- 
herd about them. Grounds for a general and undirected suspicion 
do not thereafter pervasively infect all conduct of the transactor, 
see Graham v. White, 296 U.S. 27, 31. 
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The only distinction between them lies in the fact that the Commission used 
one set of criteria to evaluate the licensee in Mark Twain and, without ex- 
planation, applied a different standard of judgment to evaluate appellant’s 
conduct. This is the core of the Commission’s error, which violates basic 


fairness. 


The violation of basic fairness is demonstrated by the fact that in its 
decision below the Commission enunciated as a clear principle of decision 
that it would not give any weight to rehabilitative conduct in determining 
whether the license should be renewed. It took this position despite the 
fact that in the numerous cases cited in appellant’s Brief (pp. 21-8), the 
Commission had regularly given weight to such rehabilitative conduct.!3_ The 
Commission now apparently recognizes the basic unfairness in its decision 
and attempts to overcome this difficulty by asserting that the rehabilitative 
efforts of the licensee and its corrective measures were considered by the 
Commission (Brief, pp. 32-33). It is clear, however, from the decision be- 
low, that while the Commission adopted the Findings of the Examiner, as 


4 matter of law it disregarded those Findings which dealt with corrective 


conduct. The Commission gave no weight whatsoever to appellant's efforts 


and corrective measures, despite its past precedents. 


13 we pointed out that even in the contemporaneous Lamar decision the Commission 
had relied upon corrective action to overcome blatantly racist misconduct. The Commis- 
sion asserts (p. 35) that reliance upon Lamar Life Broadcast Co., 14 FCC 2d 431, is mis- 
placed because Lamar was set aside by this Court, and because the Commission asserts, 
Lamar involved alleged misconduct which had not been proven. But, although Lamar 
was set aside on procedural ground, this Court did not disturb the Commission’s holding 
that the licensee was qualified to receive a grant. In its decision on reconsideration, this 
Court made it plain that it did not disqualify the licensee; the licensee was allowed to 
have its qualifications considered after remand along with the qualifications of any com- 
peting applicant. And, contrary to the Commission’s Brief, the misconduct cited in ap- 
pellant’s Brief (p. 27) had undeniably been proven, yet, the Commission fully considered 
the record of rehabilitative conduct undertaken by the licensee. (See appellant’s Brief, 
pp. 26-27.) 
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The unexplained disparity in standards is also evident in Westinghouse and 
General Electric, the force of which the Commission attempts to avoid by ar- 
guing that these cases “did not involve misconduct in the broadcast field at 
all” (Brief, p. 36), so that’ presumably a different set of criteria can be ap- 
plied. The difficulty with this after-the-fact rationalization is that the Com- 
mission never rested its holding in Westinghouse and General Electric upon 
the fact that the derelictions there did not involve broadcasting.!4 The Com- 
mission did not apply a different set of criteria to General Electric than it 
did to other licensees. On the contrary, the Commission applied its tradi- 
tional criterion of assessing the total performance record of the licensee, in- 
cluding its record of program performance and its rehabilitative promises. 
Yet, the Commission refused to review appellant’s total record of program 
performance, without ever explaining why such a review was relied upon in 


General Electric and Westinghouse. 


The continued and contemporary vitality of the Panama City principle 
was dramatically reaffirmed in Star Stations of Indiana, Inc., 19 FCC 2d 991 
(1969), a decision which became final only after the filing of appellant’s 
Brief. In Star Stations the Commission found that the station’s conduct 
with respect to a contest “constituted a fraud” (19 FCC 2d at 992, Par. 4). 
The Commission also concluded, “there is no question but that during its 


probationary 1-year period, WIFE furnished numerous statements of accounts 


14 Quite to the contrary, the Commission, in Westinghouse, affirmatively stated that 
non-broadcast activity of a licensee was relevant: “in assessing qualification to operate 
a broadcast station, the Commission has customarily taken into account the character and 
conduct of the applicant, including any record of non-observance of the law no matter 
how and where recorded.” 22 R.R. 1024. The Commission had previously repeatedly 
recognized that derelictions going to character qualification (such as violations of the 
Federal Anti-Trust laws or of other Federal statutes) are relevant even where the vio- 
lations do not involve broadcasting. See Mansfield Journal v. F.C.C., 86 U.S. App. D. C. 
102, 180 F.2d 28 (1950); see also, Bulova and Henshel (Mester), 11 F.C.C. 137, 3 R.R. 
125 (1946), aff'd., 70 F. Supp. 118, 332 U.S. 749 (1947), and Report on Uniform Pol- 
icy as to Violation by Applicants of Laws of the United States, Docket No. 9572, 1 Pike 
& Fischer R.R. 495 (1951). 
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to clients along with affidavits of performance which contained false and mis- 
leading information with respect to the times and dates purchased advertising 
was broadcast” (id., at 993). The Commission also noted, however, in mitiga- 
tion that the licensee had voluntarily made restitution to the advertisers in- 
volved, and that the principal owner of the station was unaware of these 
transgressions. The Commission specifically took cognizance of the fact that 
in similar circumstances “‘we [the Commission] have imposed monetary for- 
feitures” (19 FCC 2d at 993, footnote 4). Although refusing to absolve the 
licensee of responsibility, the Commission considered the facts in the full light 
of these important mitigating circumstances. It held, in view of these circum- 
stances, that disqualification of the licensee “would be unduly harsh” dg 


FCC 2d 994). Instead, the Commission imposed a short-term renewal. 


The Commission’s action in Star Stations cannot be reconciled with its 
attitude and approach in the instant case. The Commission cannot, without 
explanation, place reliance upon such criteria as lack of knowledge of the li- 
censee’s principals, the corrective rehabilitative action which the licensee took, 
and the sanctions applied in similar circumstances, while ignoring such stand- 
ards of judgment and criteria of measurement in the instant case. ‘Appellant 
submits that the Commission’s evaluation in Star Stations was quite correct 
and in line with the Commission’s traditional approach in such circumstances. 
Its error lies in rejecting this traditional approach in the instant case without 
any explanation as to the difference in treatment. It is indeed inexplicable 
for the Commission to argue, as it does at pages 42-46 of its Brief, that it 
was not obligated to assess the suitability of a forfeiture in this case, when 
it used precisely such a standard in determining the appropriate sanction to 
be applied in Star Stations. Recognition of the propriety of the use of such 
a standard is nothing more than acknowledging that the Commission is obliged 


to act equitably, meting out similar sanctions for similar offenses, or, if differ- 


ent sanctions are to be applied, explaining the differences. This ig precisely 


what the Commission failed to do in the instant case. 
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The Commission argues that it was not required to consider WNSJR’s pro- 
gram record because appellant did not request a special issue on programming. 
The Commission suggests that appellant merely sat back in the hope that the 
decision would be in its favor, and when this did not happen, now attempts 
to parry with an offer of more evidence (Brief, pp. 38-40). But the Commis- 
sion neglects to point out that program evidence was in fact filed with the 
Commission with appellant’s renewal application, and this material was evalu- 
ated by the Commission before it designated the case for hearing. In the 
designation order, the Commission held that appellant’s performance, includ- 
ing its programming record, was fully satisfactory except for those specific 
items included in the issues to be determined in the hearing, which issues did 
not include any questions as to appellant’s programming record. Appellant 
was satisfied as to this determination and, because further evidence was there- 
fore unnecessary, asked for no special issue. Appellant submits that it was at 
least entitled to have this initial satisfactory evaluation weighed in the balance 
against its alleged derelictions. The Commission cannot totally ignore the fact 
that during the entire 3-year period appellant’s program record was fully satis- 
factory, and that no complaint had ever been levied by the public or the 
Commission against its performance record. It is only when the Commission 
ignored its own determination as to the past record, that appellant asked that 
the record be reopened. 


The Commission took great pains to evaluate the programming record 
filed with the renewal applications in General Electric and Westinghouse, even 
where no hearing was ever designated. This demonstrates the long-standing 
practice that the Commission evaluates total performance even where no li- 
censee specifically requests it. How does the Commission justify evaluating 
General Electric and Westinghouse’s program record in the balance, yet, ignor- 


ing appellant’s programming performance here?’ 


15 The Commission again asserts in its Brief (p. 41) the justification advanced in its de- 
cision, ie., that where a licensee “misrepresents” facts to the Commission, the Commission 
need not investigate its program performance. But, as noted, supra, this rule applies only 

(cont'd) 
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The Commission’s refusal to consider programming evidence is even more 
incredible when read in light of the Commission’s brief (p. 44) wherein the 
Commission cites this Court’s opinion in United Church of Christ,*® that a 
renewal applicant must literally “run on his record.” The Commission cites 
Church of Christ in the context of an argument that the choice of remedies 
in any licensing case must largely be left to the Commission’s discretion since 


it is the Commission which must consider “the entire fact situation.”!7 Yet, 


the Commission specifically refused to evaluate appellant’s program performance, 
it did not “consider the entire fact situation,” and it did not allow appellant 


to “run on his record.” 


(Footnote 15 continued) 


where a principal had been found to misrepresent, not where the misrepresentation is that 
of an employee. The Commission argues (footnote 28) that Mirelson should be treated as 
a principal for this purpose since he held some shares of Rollins, Inc. This justification, 
cannot be accepted by this Court since the Commission specifically refused in its decision 
to rely upon Mirelson as a principal even though he held a de minimis number of shares 
of appellant, a publicly traded corporation. Appellant, during the time period here perti- 
nent, had over 3,177,000 shares issued and outstanding, of which Mirelson held less than 
1/4 of 1%. To hold Mirelson as a “principal” in these circumstances is, as the Commis- 
sion recognized in its decision, an absurd standard. 

Moreover, the Commission’s citation (p. 41) from Immaculate Conception: Church 
that the Commission “need not consider the public service” by a station which is disquali- 
fied has been wrenched out of context. In Immaculate Conception Church, the Commis- 
sion did in fact assess the programming presented by the licensee during the renewal per- 
iod in weighing the sanction to be applied. The programming which it refused to take 
into consideration was that presented “while disposition of KRLA’s renewal application 
was still in doubt,” simply because such programming did not “provide any assurance that 
deceptive activities would not subsequently be resumed by KRLA” (see, Eleven Ten Broad- 
casting Corp., 33 FCC at 97). The Commission in the instant case, however, refused even 
to consider appellant’s programming record which was compiled before any doubt was 
raised as to its license renewal. 


16 Office of Communication of United Church of Christ v. F.C.C., 123 U.S. App. D.C. 
328, 341, 359 F.2d 994, 1007 (1966). 


17 Citing this Court’s language in Lorain Joumal Co v. F.C.C., 122 U. S. App. D. C. at 
134, 351 F.2d at 831. (See Commission Brief, p. 47.) 
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Appellant is not, as the Commission repeatedly asserts in its Brief, attempt- 


ing to avoid responsibility for the acts of Mirelson, or for the instances in the 
past when technical difficulties occurred at the station. Appellant did not take 
exception from the Hearing Examiner’s assessment of a short-term, probationary 
period renewal as the appropriate sanction to be applied here. Appellant be- 
lieves this sanction, and the factors which the Examiner used in assessing it, 
comports with the Commission’s traditional practice in this area. Appellant 
submits, however, that the Commission, without explanation, departed from 

its traditional standard and applied standards and criteria which it has not ap- 
plied in the past in judging licensees in similar circumstances. This is the 
Commission’s error, an error which, appellant submits, should be rectified by 
reversal and a remand to the Commission with instructions that the Commis- 
sion fully evaluate appellant’s performance record in the light of the same 


standards which it has used for other licensees. 


Respectfully submitted, 
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In the early afternoon of Thursday, January 15, 1970, appl filed its 
Reply Brief in the instant case. At 3 p.m. on the same afternoon, “after appel- 
lant’s Reply Brief was filed, the Commission released the most significant Policy 
Statement concerning Commission assessment of applications for renewal of li- 


cense that has been issued in the past decade. Because this Policy Statement 


profoundly affects this Court’s disposition of the instant case, appellant feels 


compelled to file the instant addendum to its Reply Brief. 


The Commission’s Policy Statement! is important to the disposition of 
the instant case in two ways. First, the Policy Statement emphasizes that 
the most important aspect which the Commission will consider in assessing 
an application for renewal of license by a “regular” applicant” is the appli- 
cant’s record of program performance, the very record of performance which 
the Commission refused to consider in any way in the instant case. The Pol- 
icy Statement makes clear that if the Commission must choose between a re- 
newal applicant and an applicant who has filed ‘ton top” of the licensee, and 
an applicant who seeks to take the license away from the present licensee, 
the Commission will give the renewal applicant a “controlling preference” (p. 
3) if the renewal applicant can demonstrate that “its program service during 
the preceding license term has been substantially attuned to meeting the needs 
and interests of its area. |.” (p. 2). It is immaterial to the Commission that 
the new applicant makes a better showing on traditional Commission criteria 
such as local residence, integration of ownership and management, concentra- 
tion of control of mass media, and/or multiple ownership of other broadcast 
stations. If the existing licensee can demonstrate that its program service has 
been “substantially attuned” to meeting the needs and interests of its area, 
“he will be preferred over the newcomer and his application for renewal will 


be granted” (Policy Statement, p. 2). 


i Policy Statement on Comparative Hearings Involving Regular Renewal Applicants, FCC 
70-62, released January 15, 1970 (a copy of which is attached hereto as an Appendix for 
the Court’s convenience). 


2 The Commission made clear that a “regular applicant” is the usual, routine licensee 
who holds its license for a regular 3-year term, and files its application for renewal in the 
routine manner. The term “regular applicant” was used to distinguish this routine case 
from “those unusual cases, generally involving court remands, in which the renewal appli- 
cant, for sui generis reasons, is to be treated as a new applicant” (Policy Statement, p. 8). 
The instant case does not represent such a sui generis situation. 


To emphasize the controlling nature of an applicant’s program perform- 
ance, the Commission gave specific orders to its hearing examiners that the 
initial phase of any hearing should deal with a renewal applicant’s past rec- 
ord of performance, and if at the conclusion of this initial phase the exam- 
iner “has no doubt that the existing licensee’s record of service to the public 
is a substantial one, without serious deficiencies,” then the hearing examiner 
should “halt the proceeding at this point and issue an initial decision based 
upon that determination” (Policy Statement, p. 6). Thus, the examiner need 
not even consider, much less weigh, other traditional criteria if the existing 


licensee makes the threshold showing that his record of service is a “substan- 


tial” record, without serious deficiencies. Once this threshold program show- 


ing is made, the matter is foreclosed. 


Moreover, the Commission specifically made clear that a renewal appli- 
cant need nor show that his program record is “exceptionally” or “unusually” 


worthy in order to make this threshold showing. The Commission emphasized 


3 « 


(Policy Statement, p. 4) that, unlike a case involving new applicants) only,” “a 


programming record [of a renewal applicant] will be considered even) though it 
is not alleged to be either unusually good or bad” (ibid.). In sum. ithe entire 
thrust of the Commission’s Policy Statement was to emphasize (or, indeed, to 
re-emphasize) the fact that the most important single element in assessing an 

application for renewal of license is the applicant’s program performance. 


3 In 1965 the Commission issued a Policy Statement on Comparative Broadcast Hearings 
which was applicable to hearings to choose among qualified new applicants for the same 
broadcast facility. See Policy Statement on Comparative Broadcast Hearings, 1 FCC 2d 
393. In the 1965 Policy Statement the Commission indicated that it normally! would not 
consider program proposals of new applicants unless the new applicants could demonstrate 
that their proposals were unusually outstanding, and a special issue on that point had to 
be requested by the applicant. This policy, however, was specifically not made applicable 
to renewal applicants. 


Secondly. and perhaps more significantly for the instant case, the Commis- 


sion specified that. in considering a renewal application, it will assess the licen- 
see’s entire performance record, ie., it will weigh the programming that a sta- 
tion has presented against other operational aspects of the station’s record, 
such as the conduct of any contests the station may have been engaged in, 
compliance or non-compliance with the Commission’s racial discrimination 
rules. practices as to advertisers, etc. (p. 3). The Commission recognized that 
a station may have exhibited “serious deficiencies” in its overall operation 
(ibid.). The Commission made clear, however, that these deficiencies would 
be weighed in the balance against the important factor of the applicant’s pro- 
gramming record. The standard which the Commission set forth in the Policy 
Statement is. first. to determine whether a licensee’s program service “has been 
substantially attuned to meeting the needs and interests of the area” and at 
the same time to determine “that the operation of the station has not other- 
wise been characterized by serious deficiencies” (p. 2). And even if such de- 
ficiencies have been found. the Policy Statement demonstrates that the licen- 


see’s program record will still be considered. 


None of this is new policy. The Commission emphasized that the Janu- 
ary 15, 1970 Policy Statement “is not new policy” (Policy Statement, p. 2). 
The Commission stated that the policy of giving substantial or controlling 
weight to programming “was largely formulated in the leading decision in this 
field. Hearst Radio, Inc. (WBAL), 15 FCC 1149 (1951)” and, thus, has been 


in effect for over 19 vears. 


Appellant has set forth the January 15 Policy Statement at some length 
because that Statement dramatically demonstrates the error in the Commission’s 
position in the instant case. It is simply fallacious for the Commission to as- 
sert that it was not required to evaluate appellant’s program performance, when 
the Policy Statement emphasizes that evaluation of such service is, and has tra- 
ditionally been, the most important criterion which the Commission will use 


in considering a renewal application. It is erroneous for the Commission to 


repeatedly assert in its Brief that it need not consider program performance 
where a “misrepresentation” is made to the Commission, when the Policy 
Statement makes clear that programming will be considered even where seri- 
ous deficiencies have been shown to exist in other areas in the station’s op- 
eration. The Commission makes clear in the Statement that its task in such 
instances is to determine whether these deficiencies are serious enough to de- 
prive the licensee of the controlling preference which it will receive if its pro- 
gram performance has been a substantial or solid one. The existence’ of such 
deficiencies does not relieve the Commission of its responsibility to weigh 


program performance in the balance. 


The Commission may argue that the January 15, 1970 Policy Statement 
covered only instances where a hearing was to be held comparing an existing 
licensee with new applicants for the license. Such an argument. however, is 
supported neither by logic, experience nor precedent. The Policy Statement in- 


dicates that the reason for stressing program performance is the important public 


| 
interest consideration of maintaining stability in the broadcast industry (Policy 


Statement, p. 2): 


It would disserve the public interest to reward good public ; 
service by a broadcaster by terminating the authority to con- 
tinue that service. If the license is given subject to with- 
drawal despite a record of such good service, it will simply, 
not be possible to induce people to enter the field and 
render what has become a vital public service. Indeed, 
rather than an incentive to qualified broadcasters to pro- 
vide good service, it would be an inducement to the op- 
portunist who might seek a license and then provide the 
barest minimum of service which would permit short run 
maximization of profit, on the theory that the license 
might be terminated whether he rendered a good service 
or not. The broadcast field thus must have stability, not 
only for those who engage in it but, even more important, 
from the standpoint of service to the public. 


These considerations apply equally whether or not a new applicant applies for 


the license at renewal time. A licensee operating his facility during his renewal 
term has no way of knowing whether another applicant will apply for the li- 
cense when his license term has expired. But whether a new applicant appears 
or not. the licensee must still be assured that the Commission will give weight 
to his program performance if for no other reason than to at least have an in- 
centive to present good programming. Indeed, the Commission has traditionally 
recognized this fact, as demonstrated by the numerous cases cited in appellant’s 
brief where the Commission considered program performance even where the 
renewal applicant had no competitors for the license. The Commission is quite 
correct that the policy of giving controlling preference to, or at the very least 
considering. a licensee’s program record is one of long standing duration. /t 

is the Commission’s failure to follow this policy which is plain error in this 


case. 


Appellant submits that the January 15 Policy Statement, in addition to 
the matters already briefed. requires that the instant case be remanded to the 
Commission with instructions that the Commission evaluate the record in ac- 


cordance with the criteria set forth in that Statement. 


Respectfully submitted, 


LEONARD H. MARKS 
PAUL DOBIN 
MARTIN J. GAYNES 


COHN and MARKS 
1920 L Street, N. W. 
Washington, D.C. 20036 


Attorneys for Appellant 
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POLICY STATEMENT ON COMPARATIVE HEARINGS 
INVOLVING REGULAR RENEWAL APPLICANTS 


In 1965 the Commission issued a policy statement on Comparative Broad- 
cast Hearings which is applicable to hearings to choose among qualified new 
applicants for the same broadcast facilities. See Policy Statement on Com- 
parative Broadcast Hearings, 1 FCC 2d 393. We believe that we} should now 
issue a Similar statement as to the comparative hearing where a@ new appli- 


cant is contesting with a licensee seeking renewal of license.. We have, of 
oO H > 


course, set forth our policies in this respect in several cases, and indecd, 
have done so in designating issues in some very recent cases. SE Geis ena Ce 
Application of RKO General, Inc., FCC 69-1335, para. 8; In re boolication 
of Lamar Life Broadcasting Co., FCC 69-1336, para. 2. There has, however, 
been considerable controversy on this issue, as shown by the hearings on 

S. 2004 now going forward before the Senate Subcommittee on Comm.nications. 
Issuance of this statement will therefore contribute to clarity of our 
policies in this important arca. This will be of assistance to the examiners 
who initially decide the cases. It will expedite the hearing process and 
promote consistency of decision. Above all, by informing the broadcast 
industry and the public of the applicable standards, the public interest 
"in the larger and more effective use of radio" (Section 303(g) of the 
Communications Act) will be served. 


The statutory scheme calls for a limited license term. This permits 
Commission review of the broadcaster's stewardship at regular jintervals 
to determine whether the public interest is being served; it also provides 
an opportunity for new parties to demonstrate in public hearings that they 
will better serve the public interest. It is this latter aspect of the 
statutory scheme with which we deal here. See Sections 307, 308, 309. 


The public interest standard is served, we believe, by policies 
which insure that the needs and interests of the listening and viewing 
public will be amply served by the community's local broadcast outlets. 
Promotion of this goal, with respect to competing challenges to renewal 
applicants, calls for the balancing of two obvious considerations. 
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The first is that the public receive the benefits of the statutory spur 
inherent in the fact that there can be a challenge, and indeed, where 
the public interest so requires, that the new applicant be preferrad. 
The second is that the comparative hearing policy in this arca must not 
undermine predictability and stability of broadcast operation. 


The institution of a broadcast service requires a substantial 
investment, particularly in television, and even where the investment 
is small it is likely to be relatively large to the person making ite 
It would disserve the public intercst to reward good public service by 
a broadcaster by terminating the authority to continue that service. 
If the license is given subject to withdrawal despite a record of such 
good service, it will simply not be possible to induce people to enter 
the ficld and render what has become a vital public service. Indeed, 
rather than an incentive to qualified broadcasters to provide good service, 
it would be an inducement to the opportunist who might seek a license and 
then provide the barest minimum of service which would permit short run 
maximization of profit, on the theory that the license might be terminated 
whether he rendered a good service or not. The broadcast ficld thus 
must have stability, not only for those who engage in it but, even more 
important, from the standpoint of service to the public. 

We believe that these two considerations call for the following 
policy -- namely, that if the applicant for renewal of license shows in 
a hearing with a competing applicent that its program service during the- 
preceding license term has been substantially attuned to mecting the needs 
and interests of its arca, SY and that the operation of the station has 
not otherwise been characterized by serious deficiencies, he will be 
preferred over the newcomer and his application for renewal will be 
granted, His operation is not based merely upon promises to serve solidly 
the public interest. He has done so. Since the basic purpose of the 
Act -- substantial service to the public -- is being met, it follows 
that the considerations of predictability and stability, which also 
contribute vitally to that basic purpose, call for renewal. 


This is not new policy. It was largely formulated in the leading 
decision in this field, Hearst Radio, Inc., (WRAL), 15 FCC 1149 (1951), 
where the Commission, in favoring the existing licensee, stated that 
where a choice must be made between an existing licensee and a newcomer, 
a grant will normally be made to the existing station if its operation 
has been meritorious, and that a good record may outweigh preferences 
to a newcomer on such factors as local residence and integration of 


a 
_1/ We wish to stress that we are not using the term "substantially" 

in any sense of partial performance in the public interest. On the 
contrary, as the discussion within makes clear, it is used in the 

sense of "solid", "strong", etc., (see p. 3, supra) performance as 
contrasted with a service only minimally meeting .the needs and interests 
of the area. In short, we would distinguish between two types of 


7 ree ey oe 


f 


. 
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ownership and inanagement. The WBAL policy was followed in In Wabash 
Valley iroadcasting Corp., 35 FCC CC 677 (1963), and cited with approval 
in recent actions (see, ¢.g., In re Application of RKO Gener ah Inc., 
FCC 69-1335, para. 8). 
' 

L£ on the other hand the hearing record shows that the rénewal 
applicant has not substantially met or served the needs and interests 
of his areca, he would obtain no controlling preference. On the: contrary, 
if the compcting ncw applicant establishes that he would-subs stantia ally 
serve the public interest, | he should clearly be preferred over one 
who was triven the opportunity to do so but chose instead to deliver less 
than substantial service to the public. In short, the past re¢ords of 
the renewal applicant is still the critical factor, but here it militates 
against renewal and in favor of the new applicant, provided that the 
latter establishes that he would solidly serve the public interest. 


We recognize that the foregoing policy does not work sith mathematical 
precision, and that particular factual circumstances will have; to be explored 
in the hearing process. For example, if there are substantial; questions 
as to whether the renewal applicant's operation has been characterized by 
serious deficiencies -- such as rigged quizzes, violations of the Fairness 
Doctrine, over-comaercialization, broadcast of lotteries, violation of 
racial discrimination rules, or fraudulent practices as to advertisers -- 
the facts as to these matters would have to be established, and any 
demerits resulting therefrom weighed against the renewal applicant in 
the public interest judgment which must be made. It is not possible 
to lay down any more precise standards here, since so mich will depend 
on the particular facts. | 

Further, we recognize that the terms "substantially" and)" 'minimally" 
also lack mathematical precision. However, the terms constitute perfectly 
Sperone’ standards. Thus, the word "substantially" is defined as 

"strong; solid; firm; much; considerable; ample; large;. of considera 
worth or value; important" (Webster's New World Dictionary College Ed., 
Pe 1454); _3/ the word "minimal" carries the pertinent definition, 

"smallest permissible" (Id. at p. 937). However, application and evolu- 
tion of the standards would again be left to the hearing BLOCes er 


(cont'd) situations -- one where the licensee has served the public 
interest but in the least permissible fashion still sufficient) to get 
a renewal in the absence of competing applications (defined herein as 
minimal service) and the other where he has done so in an ample, solid 
fashion (defined herein as substantial service). 
2./ With several such new applicants, the Policy Statement on Comparative 

Broadcast Hearings, 1 FCC 2d 393, would be the basis for decision as among 
them. , 


3 / We also note that the term is frequently employed in statutes, e.g., 
15 U.S.C. 13 (the Clayton Act); 42 U.S.C. 403(£)(4){A) (Social Security 
Act); 26 U.S.C. 382(a)(1)(C) (Internal Revenue Act); indeed, it is used 
in the Communications Act, 47 U.S.C. 503(b)(1)(A). 
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The renewal applicant would have a full opportunity to establish that 

his operation was a "substantial" one, solidly meeting the needs and 
interests of his area, and not otherwise characterized by serious 
deficiencies. He could, of course, call upon community leaders to 
corroborate his position. On the other hand, the competing party would 
have the same opportunity in the hearing process to demonstrate his 
allegation that the existing licence's operation has been a minimal 

one. And he, too, can call upon community leaders to testify to this 
effect if that is, indeed, the case. The programming performance of the 
licensee in all programming categorics (including the licensee's response 
to his ascertainments of community needs and problems) is thus vital to 
the judgment to be made. Further, although the matter is not a compar- 
tive one but rather whether substantial service has been rendered, the 
efforts of like stations in the community or elsewhere to supply sub- 
stantial service is also relevant in this critical judgment area. 

There would, of course, bé the necessity of taking into account pertinent 
standards which are evolved by the Commission in this field. 


Two other points deserve stress in this respect. First, unlike 
the case involving new applicants (see 1 FCC 2d at pp. 397-98), a 
programming record will be considered even thoygh it is not alleged to 
be either unusually good or bad. Thus, the renewal applicant will not 
have to demonstrate that his past service has been "exceptionally" 
or "unusually" worthy. Were that the criterion, only the exceptional 
or unusual renewal applicant would win a grant of continued authority 


to operate, and the great majority of the industry would be told that 
even though they provide strong, solid service of significant value to 
their communities, their licenses will be subject to termination. 

As stated at the outset, such a policy would therefore disserve the 
public interest. And conversely, a new applicant would not have to 
allege that the existing licensee's operation had been unusually bad. 


Second, the renewal applicant must run upon his past 
record in the last license tem. If, after the competing application 
is filed, he "upgrades" his operation, no evidence of such upgranin: 
will be accepted or may be relied upon. To give weight to suca 
belated efforts to meet his obligation to provide substantial service 
would undermine the policy of the competitive spur which Congress 
wisely included in the Communications Act. A renewal applicant could 
simply supply minimal service from year to year, secure in the knowledge 
that even if a competing application were filed at the time of renewal, 
he could then "upgrade" to show substantial service. Therefore, no 
evidence as to improved service after the filing of the competing 
application (or a petition to deny directed to programming service) 
will be deemed admissible in the hearing. This is, of course, a 
departure from the procedure permitted in the WBAL case. 
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Further, the renewal applicant, seeking to obtain the benefits 
of this policy, cannot properly supply minimal service during the first 
two ycars of his license term and then “upgrade” during the third 
year because of the imminence of possible challenge. The Act secks 
to promote conscientious and good faith substantial service to] the 
public -- not a triennial flirtation with such service. Therefore, 
while we recognize that the licensce's programming efforts do and 
must vary over a license period and hopefully are continually being 
improved, we could not weightas controlling or determinative a; pattern 
of operation which showed substantial service only in the last year of 
the license term. 

We note also the question of the applicability here of our policy 
of diversification of the media of mass communications. We do: not 
denigrate in any way the importance of that policy or the logic of 
its applicability in a comparative hearing involving new applicants. 
See 1 FCC 2d at pp. 394-95. We have stated, however, that as ia general 
matter, the renewal process is not an appropriate way to restructure 
the broadcast industry. E.g., In re Application for Renewal jof 
WIOP-TV, FCC 69-1312. Where a renewal applicant with other madia 
interests has in the past been awarded a grant as consistent with the 
Commission's multiple ownership rules and policies, and thereafter 
proceeded to render good service to his area, it would appear unfair 
and unsound to follow policies whereby he could be ousted on the basis 
of a comparative demerit because of his media holdings. _4/ id¢re again, 
the stability of a large percentage of the broadcast industry, particu- 
larly in television, would be undermined by such a policy. Our rules 
and policies permit multiple ownership, and the industry has made sub- 
stantial commitments based on those rules and policies. Thesé rules 
are not sacrosanct, and indeed should and must be subject to periodic 
review. We are now engaged in such review in a number of overall rule 
‘making proceedings. E.g., FCC Dockets Nos. 18110 and 18397. (If .ny 
rule making proceeding, now pending or initiated in the future, results 
jin a restructuring of the industry, it will do so with proper safeguards, 
including most importantly an appropriate period for divestment. Such 
a way of proceeding is, we believe, sound and "best conduces to the 
proper dispatch of business and the ends of justice;" Section 4(3) 


4 / O£ course, if such a renewal applicant has not rendered sub- 
Stantial service, he might also face a demerit on the diversification 
ground, Such an additional demerit might well be academic, since, 
barring the case where his competitor is also deficient in some 
important respect, a past record of minimal service to the public 

is likely to be determinative, in and of itself, against the renewal 
applicant. 
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of the Communications Act; WIR v. F.C.C., 337 U.S. 265, 282 (1948). 
In short, whatever action may be called for in special hearings 
where particular facts concerning undue concentration or abusive 
conduct in this respect are alleged, 5/ the overall structure of 
the industry, so far as multiple ownership and diversification are 
concerned, should be the subject of general rule making proceedings 
rather than ad hoc decisions in renewal hearings. 


We believe the issuance of this policy statement will. expedite the 
hearing process in this area. Examiners will be clear as to our 
general policy. Indeed, it may significantly shorten hearings. tf 
the Examiner, at the conclusion of the initial phase of a hearing 
dealing with a renewal applicant's past record, has no doubt that 
the existing licensee's record of service to the public is a sub- 
stantial one, without serious deficiencies, he should, either on his 
own motion or that of the renewal applicant, halt the proceeding 

at this point and issue an initial decision based upon that deter- 
mination. However, where the matter is in any way close or in 
doubt, it would be more appropriate to proceed with the hearing, 
and thus insure that the record is complete when the matter comes 
before the Commission. 2 


t, as stated above, the policy will markedly serve 
interest by informing the broadcast industry and the 
their responsibilities and rights. And, in doing so, 
it retains the competitive spur provided in the Communications Act 
and yet insures predictability and stability of broadcast operations. 
For the policy says to the broadcaster, "if you do a solid job as 
a public trustee of this frequency, you will be renewed; your future 
is thus really in your hands." The policy says to all interested 
persons, "The Act seeks to promote not just minimal service but 
solid, substantial service; if at renewal time, a group of you be- 
lieve that an applicant has not rendered such service, you may file 
a competing application and will be afforded the opportunity, in a 
hearing, to establish your casc, If you do so, you will be granted 
authority to operate on the frequency in place of the renewal appli- 
cant who has failed to provide substantial service." _6/ 


of Midwest Television, Inc., FCC 69-261; In 
Chronicle Broadcasting Company, FCC 69-262. 


6/ It would be expected that appropriate arrangements could and 
would be made to purchase facilities owned by the existing station. 
See, ¢.g., In re Application of Biscayne Television Corp., 33 FCC 


851 (1962). 
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The policy is thus fair to the broadcaster and to the new contestant, 
and sbove all it serves the listening and viewing public. To the 
argument that the hearing process itself is an unfair burden, the 
short answer is that such hearings stem directly from the statutory 
scheme, and particularly from the notion that the broadcaster is 
a public trustee who can acquire no permanent ownership of the fre- 
quency 6n which he operates. With even-handed administration of 
the policy, there is unlikely to be any plethora of frivolous 
challensers, in view of the significant costs involved.7/An@ ,in any 
event, where frivolous challenges are made, the Examiner may ‘in his 
discretion, and should, take action to avoid a long drawn out hearing. 
In the final analysis, the broadcaster has, we believe, the answer 
within his hands--if he really knows and cares about his area and does 
a good substantial job of serving it, he will discourage challenges to 
his renewal applications. 


We recognize that there can be concern whether this policy will prevent 
a new applicant willing to provide a superior service from supplanting 
an existing licensee who has broadcast a substantia], but less impressive, 
service. But, as stated, there are obvious risks in accepting promises 
over proven performance at a substantial level, and we see no way, other 
than the one we have taken, adequately to preserve the stability and 
predictability which are important aspects of the overall public interest. 
We believe that there will still be real incentives for those existing 
broadcasters willing to provide superior service to do so, since the 
higher. the level of their operations, the less likely that new applicants 
will file against them at renewal time. And as the Commission spells 
out, in decided cases, the elements which constitute substantial service, 
it will serve the private interests of broadcesters to make certain that 
their operations fall clearly into that class of service. Thus the 
public interest will be served by the continuing efforts of broadcasters 
to minimize the chances of the filing of competing applications. 

| 
The foregoing policy is limited to comparative hearings between renewal 
applicants and new applicants for the same facilities in the same 
community. The restriction to the same community is necessary to 
exclude from this policy contests between applicants for different 
communities which are governed by the provisions of section 307(b) of the 
Act, since this section requires that the grant go to the community 
most in need of the station, without regard to the comparative qualities 
‘of the applicants. In practical effect, this section applies solely to 
standard broadcasting. 8/ Such AM cases involve considerations quite 
different from those with which the Comaission is concerned here, and 
are thus not dealt with in this statement. 


I ——— 
7/ Ve wish to stress, with the issuance of this Statement, /that 

barring extraordinary circumstances, the challenger to a renewal cannot 

be reimbursed in any amount for his expenditures in preparing and prosecuting 
his application, nor will merger agreements be countenanced, 

8/ The policy set forth herein will apply where a new applicant files 
against a renewal applicant, seeking to use the contested FM or TV 

channel in a different community under the provisions of Sections 

73.203(b) or 73.607(b) of our rules. 
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As shown by our recent actions (sec p. 1, supra), this policy is of 
course applicable to pending proceedings, and indeed, we stress again 
that its essential holding reflects long established precedent. The 
policy statement is inapplicable, however, to those unusual cases, 
generally involving court remands, in which the renewal applicant, 

for sui generis reasons, is to be treated as a new applicant. In such 
cases, wnile the past record, favorable or unfavorable, is of course 
pertinent and should be examined, the WBAL policy, as here amplified, 
is inapplicable; a good record without serious deficiencies will not be 
controlling in such cases so as to obviate the comparative analysis 


o 
called for in the Policy Statement on C mparative Broadcast Hearings, 


1 FCC 2d 393 (1965). 


In sum, we believe that this is the best possible balancing of the 
competing aspects of the public interest which are to be served in this 
area. However, the promise of this policy for truly substantial service 
to the public will depend ‘on the consistency and determination with which 
the Commission carries out this policy in the actual cases which come 
before it. Only if we truly develop and hold to a solid concept of 
substantial service, will the public derive the benefits this policy 

is designed to bring them. We pledge that we will do so, and in turn 
call upon the industry and interested public to play their vital roles 

in the implementation of this policy. 


Action by the Commission January 14, 1970. Commissioners Burch (Chairman), 
Bartley, Robert E. Lee, Cox, H. Rex Lee and Wells, with Commissioner Johnson 


dissenting and issuing a statement. 


Sent to all broadcast licensees. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA COURT 


Continental Broadcasting, Inc., 


Appellant, 
Vv. Case No. 23,099 


Federal Communications Commission, 


Appellee. 


On Appeal From a Decision of thé 
Federal Communications Commission 


5 
Vigelie 


PETITION FOR REHEARING AND SUGGESTION 
FOR REHEARING EN BANC 


____ FOR REnEASSASY = 
Appellant, Continental Broadcasting, Inc., licensee 

of Radio Station WNJR, Newark, New Jersey, hereby respectfully 

requests, pursuant to Rules 35 and 40 of the Federal Rules 

of Appellate Procedure, that the Court rehear the above- 

captioned matter en banc. Appellant respectfully submits 

that the judgment of the Court in this case (Chief Judge 


Bazelon, Senior Circuit Judge Wilbur K. Miller, and Circuit 


Judge Robb) was erroneous, and is in conflict with the 


decision of this Court in Greater Boston Television Corp. v- 


Federal Communications Commission, U.S. App.) D.C. 
| 
F. 2d , 20 Pike & Fischer, RR 2a 2052 (Case No. 


17,785 et al., decided November 13, 1970). 
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The instant case concerns the decision of the 
Federal Communications Commission not to renew appellant's 
license to operate Station WNUR. The facts in the case have 
been correctly set out in the Court's opinion, decided 
January 5, 1971. In its decision, the Court treated appellant's 
main contentions as follows: 

(a) In'response to the contention that the Commission 

unjustly discriminated against Station WNIR by 

assessing a harsher sanction against WNUJR than 

against other licensees similarly situated, the 

Court held that the "choice of remedies and 

sanctions" is an area within which the Commission 

has broad discretion, and that the Commission 

is not (citing Federal Communications Commission 

v. WOKO, Inc., 329 U.S. 223, 228 (1946)) bound 

"to deal with all cases at all times as it has 

dealt with some that seem comparable" (Slip 

i/ 

Opinion, pp. 6-7). 

(b) With respect to the contention that the 

Commission failed to consider station WNJR's program 


performance, the Court held that (i) the 


Commission need not consider "public service" 


rendered by a station where the licensee is 


disqualified by its attempts to deceive the 


1/ The Court distinguished its prior decision in Melody 
Music, Inc. Vv. Federal Communications Commission, 120 

U.S. App. D.C. 241, 345 F. 2d 730 (1965) on-its facts, and 
held that denial of a renewal application "because of 
misrepresentation to the Commission" is not a "novel 
sanction." (Slip Opinion, p- 7.) 
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Commission, and (ii) in any event, appellant 

made no offer of evidence until after the Commission 
had decided the case and, thus, the Commission was 
justified in concluding that the proffered evidence 


came too late. 


Appellant respectfully urges that, in so holding, the 


Court did not apply the appropriate standards for review, as 
those standards have recently been set forth by the Court in 
Greater Boston Television Corp., supra. The Commission's 
error in the instant case lay in its failure to neet the 
requirement enunciated by Judge Leventhal in Greater Boston, 
supra, of acting "in furtherance of even-handed aipttiication 
of law, rather than impermissible whim, improper influence, or 
misplaced zeal" (20 Pike and Fischer RR 2d at p. 2065). Indeed, 
as appellant hopes to show below, the Court's opinion in Greater 
Boston could well be the text for the instant request for 
rehearing. 
Lye) 

The Court was quite correct, of course, in holding 
that the choice of "remedies and sanctions" is an area in 
which the Commission traditionally has been allowed broad 
discretion. But the issue here is not the scope of the 
Commission's discretion in choosing an appropriate sanction. 
The issue is, rather, whether the Commission Ses ke require- 
ment enunciated by Judge Leventhal in Greater Boston 


Television Corp., supra, of “even-handed application of law" 


-4- 


(20 Pike & Fischer RR 2d at p. 2065) by applying the same 
standards of judgment to similarly situated licensees when faced 
with the task of assessing the appropriate remedy. The 
Commission's error in the instant case lay in the fact that eC 
applied standards of judgment to appellant which it has con- 
sistently refused to apply to licensees in similar circumstances 
in the past and, perhaps more important, which the Commission 
still does not apply to licensees even in cases which it is 
deciding this very day- 

Appellant wishes to emphasize that it is not urging 
as error the fact that the Commission chose a sanction 
(refusal to renew) on facts similar to instances in the past 
where the Commission did, in fact, renew station licenses. 
Appellant is not urging that the Commission is estopped from 
changing its policy, or that once having determined that a 
license should be renewed in a specific set of circumstances, 
it must thereafter continue to renew licenses whenever 
those circumstances appear. It is perfectly proper for the 
Commission to decide to "toughen" its policies, and even to 
change the standards of judgment upon which its sanctions 
are based, provided the Commission explains the changed 


2/ 


policy. This is the true meaning of the Supreme Court's 


holding in the WOKO case (cited by this Court -~ Slip Opinion, 


p. 7) that the Commission is not bound "to deal with all cases 
at all times as it has dealt with some that seem comparable." 


(329 U.S. at 228) The Supreme Court in WOKO expressly allowed 


——— : 
2/ See Melody Music, Inc. v. Federal Communications 
Gommission, 120 U.S. App. D.C. 241, 345 F.2d 730 (1965). 
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the Commission to change its policy and adopt a more stringent 


standard of judgment. There is, however, no suggestion in 


either WOKO or Melody Music that the Commission may impose 

different sanctions on licensees through the use of| different 

standards of judgment. There is no suggestion, certainly, that 

this can be done, unexplained, in contemporaneous decisions. 
What the Commission may not do (and what it has done 

in this case) is to change its standards of judgment with 

respect to one licensee (appellant), while still applying its 

traditional standards of judgment to other ars: Put 

aifferently, the Commission cannot at one and the same time 

refuse to grant a license to A because of a violation of a 

particular standard of conduct, while at the very same time, 

ana without any change in policy, grant licenses £6 B, C and 

D where B, C and D engage in the same conduct. As Judge Leventhal 

so cogently pointed out in Greater Boston, "an agency's view of 

what is in the public interest may change either with or without 

a change in circumstances." But whether changed ox not, 

agency must act "in furtherance of even-handed pplication 
of law, rather than impermissible whim, improper influence, 
misplaced zeal." (20 Pike & Fischer RR 2d at B- 2065, 

emphasis added.) This is the crux of the instant. icase. 
Appellant has pointed out in its brief (pp. 18-45) 

that the Commission treated Station WNJR by one set of standards, 

while using a totally different set to evaluate conduct of 


other licensees, particularly in evaluating the licensee's 
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3/ 
rehabilitative efforts, its program performance, and the 
4/ 


possibility of assessing the lesser sanction of forfeiture. 
What is crucial here is that the Commission's application of 
aifferent criteria to appellant than those applied to other 
licensees has continued to be the rule even after the briefs 
and argument in the instant matter. Thus, the treatment of 
appellant stands alone. Since this case was heard, the Commi- 


ssion has issued at least three decisions, two of which concern 
3/ 
facts almost identical to those here presented. Yet, none of 


the licensees in these cases have had their licenses either 
revoked or not renewed, and in none of these cases did the 
Commission ever explain why it applied different standards 


of judgment than it applied to appellant: 


ee 
3/ Appellant argued to the panel that the Commission had in the 
Jackson case (Lamar Life Broadcasting CO., 14 FCC2d 431, 13 


—_ 


Pike & Fischer RR2d 769 (1968) followed its regular policy 
of considering rehabilitative conduct and that its decision in 
this case was, therefore, inconsistent with the Jackson 
decision. The Court in its opinion fails to discuss this 


matter at all. 


4/ The more dramatic instances of the Commission using different 
Standards of judgment both before and after the instant decision 
occurred in Westinghouse Broadcasting Co., 20 Pike and Fischer 
RR 1023; General Electric Co-, 2 Pike and Fischer 2d 1038; 

Mark Twain Broadcasting CO., 29 FCC 1314, 21 Pike and Fischer 

RR 244 (1960); B and G Broadcasting, Ince., 17 FCC 2d 1363, 15 
Pike and Fischer RR 2d 1199 (1969); Lamar Life Broadcasting Co-, 
14 FCC 2a 431, 13 Pike and Fischer RR 2d 769; Dover Broadcasting 
Co.-, FCC 62-1287, and others. 


S/ I-e-, alleged misrepresentations, failure to file brokerage 
contracts, and lack of control over technical log keeping. 
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(a) In Trans America Broadcasting Corporation the 


licensee was found to have failed to file time brokerage 
7/ | 
contracts, utterly failed to maintain control over the 
8/ | 
station's foreign language programming, — and, most pertinently, 


to have deliberately attempted to conceal information from the 
| 


Commission (see particularly Initial Decision, pp.' 16-17, Par. 
45. The Examiner, with respect to the concealment, stated (ibid): 


On the surface, it would appear that 
derelictions of a serious nature were 
being concealed. There is no doubt that | 
the Commission's Rules were violated. 


6/7 FCC 70D-54, Docket No. 18616 (Initial Decision, December 18, 
1970). The Trans America case is so recent that it has not as 
yet been published @ither in the official or unofficial reports. 
A copy of the decision is attached as appendix A to the 

| 


instant Petition for the Court's convenience. 


7/ Ironically, the reason for the licensee's failure to do so 
was precisely the same reason that appellant did not file its 
contracts in the instant case: the licensee did not believe 
that the arrangements represented "time brokerage." It should 
be pointed out that the precise meaning of "time brokerage" 
was not clarified in circumstances such as here present until 
1965 (after the events in the instant case had occurred.) 


8/ The Examiner in Trans America concluded: "the extent of 
Williams' and Trans America's control over foreign language 
programs was informal and inconsistent at best. At its 
worst, it was non-existent." Moreover, the Examiner found 
that "There is no indication in this record that the practices 


of Trans American in exercising control over its foreign 
language programming are now of such nature as to. be considered 
in compliance with the requirements stated by the Commission..." 


(Initial Decision, p.- 16, par. 43). 
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Yet, despite the licensee's clear inaccuracies and evasions, 
and its total lack of control over foreign language 
programming, the Hearing Examiner, nevertheless, did not 
refuse to renew the license. He granted a one year renewal 
as an appropriate period in which to test the licensee's 


diligence. Most jronically, he did so solely on the ground 


that the licensee's programming performance dictated this 
10/ 
course of action. In short, the Commission applied 


97 The pxaminer shied away from holding the Trans America 
licensee's submission of admittedly false logs to be a deliberate 
misrepresentation. Rather, he characterized the licensee's conduct 
merely as "no more than a principal stockholder and officer 

with a most exasperating ability or tendency toward following 

a circuitous path when directness would have served much 

better." (Initial Decision, p. 17, par. 45). 


Appellant submits that this characterization is a 
felicitous description of Mirelson's conduct in the inst 
case for, as the record demonstrates, Mirelson's “misrepre 
Sentation" consisted in handing a Commission investigator recopie 
contracts rather than originals, and not fully turning over 
all of the original documents when first requested to do so. 
But it is a curious feat of semantic legerdemain for the 
Commission to hold Mirelson (who is neither a principal or a 
corporate officer) guilty of "misrepresentation," while 
characterizing the Trans American licensee's conduct as 
something different. The Court is urged to compare the facts 
of Trans America and the instant case and make its own deter- 
mination as to whether the Commission is applying the same 
standards of judgment. 


10/ The Examiner stated that "it cannot be denied that its 
[the licensee's] program content, while it is to some extent 
conventionally commercial, does serve a variety of specialized 
groups whose needs are not ordinarily met. It would be good 
to continue KTYM and KTYM-FM if there could be assurance that 
the licensee would operate in compliance with the Commission's 
Rules, particularly in the area of control of foreign 

language programming and the keeping of logs." 
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precisely the standards of judgment to the Trans America 


11/ 


12/ 


licensee which it inexplicably refused to apply to appellant 
(b) Similarly, in International Broadcasting Corp., 
the licensee knowingly and repeatedly operated at night with a 
power higher than authorized in its license, repeatedly 
“over-modulated", continually failed to enter into its 
maintenance log independent frequency measurement and, most 
importantly, knowingly and repeatedly made totally fictitious 
entries into its maintenance log to conceal these operating 
derelictions. The licensee in International unquestionably 
made deliberate misrepresentations to the Commies ont and 
allowed technical violations of rules which directly affected 
the quality of the station's performance, Yet, the licensee 
was merely fined $7,500. Despite the eee arresencattonk and 
despite what the Commission admitted were "serious and 
-continued failures on the part of International to meet 
the standards of radio station stewardship which the 
Commission has set for its broadcast iconseesne (17 Pike 
& Fischer RR 2a at p. 1061) the Commission did noe invoke the 


| 
drastic penalty of revocation. Pertinently, in International, 


the problem was caused (as in the instant case) by employees, 
| 
and the Commission's rationale was based upon the licensee's 


Ti7 the Court in the instant case (Slip Opinion, p. 7) 
distinguished Melody Music, Inc. v. FCC, 120 U.S. App. D.C. 
241, 345 F. 2d 730 (1965) on grounds that "there is no close 
parallel or relationship between the facts and the issues" in 
the instant case and in Melody Music. Unquestionably, however, 
the facts and issues in Trans America are almost! identical 

to those here presented, and yet, the Commission; applied 
different standards of judgment without explaining the 
reasons for the different treatment. 


12/ 17 Pike and Fischer RR 2d 2058 (September 17, 1969). 
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failure’ "to meet its obligation to assure that Station WVOZ was 


properly maintained and staffed by adequately trained and 
supervised employees" (ibid). Yet, the Commission in the 
International case merely levied a forfeiture for the 
licensee's failure to properly supervise its employees. By 
the application of what standard did the Commission conclude 


that the failure to supervise employees in the instant case 
13/ 
warranted the drastic remedy of revocation? 
14/ 
(c) In Howard Davis, decided only last week, the 


Commission found that the licensee continually and repeatedly 
violated the Commission's technical operating requirements in 
such important areas as exceeding maximum power values per- 
mitted in its license, repeatedly failing to make equipment 
performance measurements, repeatedly deviating from its 
prescribed radiation pattern, repeatedly failing to maintain 
proper efficiency ratings, failing to obtain weekly external 
frequency measurements, failing to keep correct logs and a 


host of others. Moreover, in response to numerous official 


SS 

13/ it must be emphasized that the Commission in the instant 
proceeding found the principals of the licensee innocent of any 
deliberate attempt to deceive the Commission or misrepresent facts 
to it. Although the licensee at first was charged with deliber- 
ately deceiving the Commission, both the Hearing Examiner and 
the Commission found the principals of the licensee to be 
innocent of this charge. Evidence was clear beyond doubt (and 
the Commission so found) that the "misrepresentations" by the 
General Manager were done on his own behalf and were aimed at 
deceiving his employers so as to protect his job. Thus, the 
most that can be held against the licensee is that it may have 
failed to adequately supervise its General Manager, which is 
precisely the dereliction found to exist in International. 


14/ FCC 71-32, released January 11, 1971. This case 1s 
Also so recent that it has not yet been reported in the 
official or unofficial reports. A copy of the decision is 
appended (Appendix B) for the Court's convenience. 
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Notices of Violation issued by the Commission, the licensee 
was ambiguous and evasive in his responses to such an extent 
that the Commission found: "It is apparent that Davis was 
primarily concerned with painting an optimistic picture and 
with obscuring his own procrastination rather than with 
providing full and open responses." (Commission Decision, 

p. 8, Par. 19). Yet, both of Davis' operating licenses were 
renewed, the Commission choosing the lesser sanction of a 
$10,000 forfeiture for each station, More pertinent, the 
Commission did so precisely in reliance upon Davis' 
rehabilitative conduct which, the Commission pointed out, 
belatedly brought Davis' stations into compliance with the 
Commission's watiae This, of course, was atlco| crue of 
appellant in the instant case. In sum, the Commlestiion in 
Davis followed its traditional policy of taking into 
consideration rehabilitative conduct before choosing the 
appropriate sanction, while it totally ignored appellant's 
rehabilitative conduct in the instant matter. No explanation 
has ever been forthcoming from the Commission as to why it 


| 16/ 
deserted its traditional standards in the instant case. 


Tele 


The Commission's failure to consider any of appellant's 


15/7 The Commission held (Decision, p. 9, Par. 20): "The 
Fecord shows that Davis was belatedly able to bring the 
station's operation into compliance with our Rulés, and we 
expect Davis to continue his present efforts in this respect." 


16/ As appellant pointed out in ‘ts Supplemental Brief, although 
In the instant case the Commission held that the possibility of 

a forfeiture was not within the scope of the possible sanctions 
to be considered because appellant had "misrepresented", it has 
now announced that it is its policy to always affirmatively con- 
sider the possibility of such a forfeiture in renewal proceedings 
involving th: 1 of stion. See Appellant's Supplemental 
Brief filed June 25, 1970. Whe Court @id not address 3 

this question in the Opinion. | 
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programming evidence is an equally flagrant example of discrimi- 


natory standards.’ This Court held in its January 5, 1971 opinion 
that the Commission need not consider the "public service" 
rendered by a station where the licensee is disqualified because 
of "misrepresentation." But, here again, the Court misconstrued 
the thrust of appellant's arguments. Conceding, arguendo, 

that the Commission need not, if it so desires, consider 
programming evidence of a licensee who has been found to have 
"misrepresented," nevertheless, it is improper for the 

Commission to in fact consider such evidence for certain 
licensees who have been found to have "misrepresented," while 
arbitrarily refusing to consider it for others who have been 
found to have so acted, without ever explaining the reason for 
the inconsistent treatment. Yet, this is precisely what the 
Commission has done in the instant case. Appellant demonstrated 
in its brief (pp. 32-37) that the Commission traditionally 
considers programming evidence as an element in determining the 
appropriate sanction to be imposed, even where "misrepresentations 


have been proven, and, indeed, it did so in the very case cited 
1L7/ 
by the Court, the KRLA case, Slip Opinion, page 8. _ 


l7/ Immaculate ‘Conception Church of Los Angeles v. FCC, 

116 U.S. App. D.C. 73, 75, 320 F. 2a 795, 797, cert. denied, 
375 U.S. 904 (1963). In the KRLA case, as indicated in the 
Commission decisions below, the Hearing Examiner and the 
Commission did, in fact, consider evidence of programming 
presented by the licensee during the renewal period in weighing 
the sanction to:be applied. The programming which it refused 
to take into consideration was that presented "while disposi- 
tion of the KRLA renewal application was still in doubt," 
simply because such programming did not "provide any assurance 
that deceptive evidence would not subsequently be resumed by 
KRLA." See Eleven Ten Broadcasting Corp., 33 FCC at 97. The 
Commission in the instant case, however, refused even to con- 
sider appellant's programming record which was compiled before 
any doubt was raised as to its renewal. a 
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If any additional authority were needed, it has now been 
supplied in the Trans America case, described suprie- As noted 
above, in Trans America, the Hearing Examiner, despite the 
applicant's conceded lack of candor, nevertheless ‘specifically 
relied upon the program service rendered by the Hieenses as 
the sole ground upon which to assess the eancoionion a short 
term renewal, rather than to impose the ultimate sanction of 
denying the iogaeiees In short, the Commission used exactly 
the standard of judgment which it inexplicably refused to use 
with respect to appellant's conduct, Thus, if this Court 
refuses to rehear the matter, the Commission can roca, read 
this Court's holding as allowing it to apply different standards 
of judgment to licensees who have committed similar trans- 
gressions. This, appellant urges, would be to substitute "the 
chancellor's foot" for "even-handed application of law" and 
would open Commission judgments precisely to the force of 
"impermissible whim, improper influence, or sei acee zeal" 


so properly decried by the Court in Greater Boston Television 


Corp., supra. 


This Court's holding that appellant's proffer of 
programming evidence "came too late" seems difficult to reconcile 
with Greater Boston Television Corp. In Greater Boston, 


appellant argued that the Commission erred in changing its 


standards of comparing mutually exclusive applicants while 


18/7 As noted above, the Examiner held that the licensee's 
program content "does serve a variety of specialized groups 
whose needs are not ordinarily met" (Initial Decision, p. 18, 
Par. 49). As the Court is aware, this is also true of the 
black-oriented programming presented by Station WNIR. 
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the case was being heard. This Court, nevertheless, affirmed 
the Commission's actions because the change in criteria "did 
not affect the range of proof which any party might tender 
or contest." The Commission's action was upheld because there 
was "no impediment in the content or shape of the record due 
to lack of fair notice." (20 Pike and Fischer RR 2d at 2072.) 
Yet, precisely the "impediment in the content or shape 
of the record“ adverted to by the Court in Greater Boston 
exists in the instant proceeding because the Commission did 
not give appellant "fair notice" of the standards which would 
be used in assessing the appropriate remedy. As appellant has 
pointed out in its reply brief (pp- 13-14), appellant's appli- 
cation for renewal of license contained a full and complete 
showing of the programming which WNJR had presented in the past 
renewal period. The Commission, after reviewing appellant's 
application for renewal of license, determined that appellant's 
performance had been satisfactory (including its program per 
formance), except for the specified issues designated for 
hearing. These issues did not contain any question concerning 
the quality of appellant's program performance and, indeed, the 
Commission's counsel bitterly objected to any attempt by 
appellant to introduce programming evidence into the record, 
specifically on the ground that the Commission had not raised 
any issue concerning programming (see Tr. 3516-17, 3520-22). 
Thus, the reason for the absence of program evidence 


lay not in appellant's failure to proffer it in timely fashion, 


but rather because the Commission initially held that the 


-15- 


performance was satisfactory. This initial determination speci- 
fically affected "the range of proof" which appellant proffered. 
The Commission's error was that, unbeknownst to appellant (and 
without the "fair notice" adverted to in Greater Boseone the 
Commission, thereafter, refused to assess in the balance the 
fact that it had initially found the station's sees perfor- 
mance to be satisfactory. What the Commission has here done 
(now with the approval of this Court) is to charge appellant 
with failure to timely proffer programming adored when it 
was the Commission itself which precluded the introduction of 
such evidence by its initial satisfactory assessment of 
appellant's program performance. 
Conclusion 

In sum, the Court's opinion allows to stand a Commission 
decision which is unreasonable on its face and in which the 
Commission has arbitrarily used different standards of judgment 
in assessing licensee conduct. Appellant urges that the 
Commission's treatment of the case is directly contrary to the 
Court's holding in Greater Boston Television Corp., supra, 


| 
and appellant respectfully urges that the matter is of such 


significance that it should be reheard en banc. 


Respectfully submitted 


Leonard H. Marks 
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APPENDIX A 


Before the : 
.FEDERAL COMMUNICATIONS COMMISSION. FCC 70D+54 
Washington, D. C. 20554 ; 
Seer : 60452 


In re Applications of 

TRANS AMERICA BROADCASTING CORPORATION DOCKET NO. 18616 
File Noi BR-3611 
For Renewal of Licenses of File No. BRH-968 
Radio Stations KTYM and KTYM-FM ; 


Inglewood, California 
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Appearances 


Thomas N. Dowd and William $. Green on behalf of Trans | 
America Broadcasting Corporation and Vergil W. Tacy on behalf of 
Chief, Broadcast Bureau, Federal Communications Commission. 


INITIAL DECISION OF HEARING EXAMINER ERNEST NASH 
Issued: December 14, 1970; Released: December 18, 1970. 


Preliminary Statement 


1. Trans America Broadcasting Corporation applied for renewal 
of the licenses for its stations KTYM and KTYM-FM, Inglewood, California. 
These applications were deSignated for hearing by an Order released 
August 4, 1969 (FCC 69-839), upon the Som oeans issues: 


(1) To determine whether the Spaiicant submitted to 

the Commission the original or exact copies of the 
program logs for the subject radio stations as an 
attachment to Section IV-A, Part II of the captioned 
applications, as required by Section 308(b) of the 
Communications Act and Section 1.514 of the Commission's” 
Rules and Regulations. : 
(2) To determine whether, in the captioned applications, 
the applicant misrepresented or sought to conceal informa- 
tion concerning the programming and commercial practices 
of the subject radio stations. 


(3) To determine whether the applicant made misrepresenta- 
tions to, or sought to eerrecal information from, members of 
the Commission's staff during an investigation of the subject 
radio stations or in written statements made in connection 
with that investigation. 


(4) To determine whether the Epoiieane sold broadcast time 
on the subject radio ecattons to time brokers for resale. 


aah 


(5) To determine whether the applicant's rates for 
advertising by or in support of opposing candidates 

for public office, carried on the subject radio stations, 
were discriminatory, in violation of the Fairness Doctrine. 


(6) To determine whether the applicant maintained adequate 
control over its foreign language broadcasts. 


(7) To determine whether the applicant violated 

Sections 315 and 317(a)(1) and (c) of th? Communications 
- Act and Sections 1.526(a)(4), 1.613(c), 73.119, 73.120(¢) 

and (d), 73.287 and 73.289 of the Commission's Rules. 


(8) To determine whether the applicant filed with the 
Commission truce, complete and accurate Political Broad- 
casting Reports (FCC Form 322) for the eormaty, and 
general clection campaigns of 1968, 


(9) To determine, in light of the evidence adduced 
pursuant to the foregoing issues, whether the applicant 
possesses the requisite qualifications to be and to 
remain a licensee of the Commission, 


(10) To determine, in the light of the evidence adduced 
pursuant to the foregoing issucs, whether grant of the 
applications for renewal of the licenses for radio 
Stations KTYM and KTYM-FM would serve the public interest, 
convenience and necessity." 


Mating on a request of the applicant, the Review Board, on November 9, 
1969 (FCC 69R-452) added an issue: 


"To determine whether the programming of Stations KTYM 
and KTYM-FM has been meritorious, Pere RCuacEy with 
regard to public service programs." 


2. A prehearing conference was held on September 25, 1969, 
and hearings were held in Los Angeles, California, on January 28, 29, 
30 and February 2 and 3, 1970. The record was closed on February 10, 
1970, and was subscquertly reopened by the Examiner (FCC 70N-695, 
released May 14, 1970), for the purpose of awaiting disposition by 
the Commission of Trans America's Motion to Add a Forfeiture Issue. 
On August 10, 1970, (FCC 70-832) the Commission added the following 
issuc: ; 


0? =< 


Sec} 

"If the Hearing Examiner should determine, in light 
of the evidence adduced pursuant to the foregoing 
issues, that the hearing record docs not warrant 

- denial of the renewal applications, he shall make 
findings of fact as to whether any willful or 
repeated violations of the Communications Act or 
our Rules, as specified in the amended designation 
order and relating to "time brokerage" contracts, 
have occurred within one year of the issuance of 
the amendment (adopted August 5, 1970) to the 
designation order, and if so, shall recommend to 
the Commission whether a forfeiture should be issued 
against the licensee in the amount of $10,000 or 
some lesser sum pursuant to Section 503(b) of the | 
Communications Act of 1934, as amended." 


| 
; ; : 
A further hearing conference was held on August 14, 1970, and since 
the parties said that they had no further evidence to submit as a 
consequence of the addition of the forfeiture issue, the record was 
again closed, i | 
Findings of Fact 

: 3, Albert J. Williams is the President of Trans America 
Broadcasting Corporation and holds 80 per cent of the stock of the 
corporation. The remaining 20 per cent is held by Jack M, Reeder. 
“Williams is the General Manager of Station KTYM and Mrs. David Bengzra 
is General Manager of KIYM-FM. . Williams sypervises both stations. 
The studios of both stations are in the same building. - 


4,. A number of foreign language programs are broadcast over 
the facilities of Trans America and were broadcast during the time 
periods covered by the issues in this proceeding. These prograns, 
numbering about a dozen, are broadcast in a variety of languages 
including - Italian, Japanese, Serbian, Russian, .Croatian, Portuguese, 
German, Armenian, Spanish, Hungarian and Lithuanian. 


5. Each foreign language program is produced by an individual 
who is not an employee of Trans America and who sells the advertising, 
prepares the continuity, selects the music to be played and/cither 
tapes his program in advance to be broadcast or, as in a few cases, 
appears at the studio and broadcasts the spoken portions of the 
program live. In cases where the program is taped, the tape is usually 
delivered to Trans America a day or two before it-is to be broadcast. 
These forcign language program producers generally provide an hour of 
commentary, music and advertising in the particular language of the 
‘program. In some cases, English is uscd, but in all cascs the program 
content is directed toward a particular forcign language group. 


mia 


6. Mr. Joe Mastro, producer of an Italian language program 
called the Italian-American Hour, and Mr. Matao Uwate, producer of 
a Japanese language program called Radio L'il Tokyo, represent 
examples of the_manner in which foreign languape broadcasters have . 
operated usin; Trans America's facilities. oth appeared and testified 
at the hearings. 

J. Mastro is the owner of a grocery store in Alhambra, 
California. He broadcasts his Italian-American Hour on KTYM each 
. Sunday afternoon. He is charged $70.00 per hour and is billed on 
a monthly basis paying $280.00 or $350.00 depending upon whether 
there were four or five Sundays during the particular month. Mastro 
allocates one half hour'each Sunday to a church which pays him $35.00 
for each half hour. The church tapes the material for this half hour 
which includes a commercial for a mortuary. Any payment which may be 
made for this commercial is made to the church and Nastro does not 
know how much is paid by the mortuary to the church. 


8. Mastro programs the remaining half. hour and sells 
-advertising to sponsors solicited by him. He does not have a rate card 
-and his charges vary depending on what he can get from the small 
businessmen with whom he deals. He bills his clients on his own 
stationery bearing the heading "Original Italian-American Hour", His 
charges are based upon the length of the announcements and are billed 
on a monthly basis. Mastro has conducted his Italian-American Hour 
since 1936 and on KTYM since 1958. 


9. Mastro was sent a letter by KTYM dated January 3, 1967, 
which he signed under date of January 9, 1967. Mastro did not under- 
stand the letter but considered it something he signed "to comply with 
their rules". This letter was sent to all foreign language broadcasters 
using KTYM, and was, in Mastro's case, addressed to the "Italian- 
American Advertising Agency". After opening with statements that 
KTYM has investigated and evaluated the agency to which it is addressed; 
that the agency is “likely to cooperate with all local-.and state laws, 
and with the requirements set by KTYM and by the Federal Communications 
Commission; and that KTYM will give the agency the benefit of a prefer- 
ential spot package rate," the letter concludes that the following 
arrangements will apply: 

"L, KTYM will attempt to schedule any spots which it 

approves from your agency as close as possible to the times 
your agency specifies. The times, however, must also be 
acceptable to KTYM, 


"2, KIYM will attempt, where possible, to surround your 
spots with the special programming and music which is 
acceptable to your agency and to KTYM. 


a ae 


"3, In order for you to enjoy the preferential spot 
package rate specified for you, and to justify the special 
programming and music you may desire, your agency will 
have to place a minimum average mutually agreed upon 
number of spots in the KIYM schedule during each month. 


"4, If your agency does not place the minimum agreed 
upon average number: of spots pet month; ‘KTYM may ‘at its 
option change the special programming OF music to suit 
itself, and suspend your preferential spot package rate | 
and bill you at a higher short rate for any spots placed 


with the station. 


"5, Should your agency place spots in excess of the minimun 
average number agreed upon, your agency will have to negotiate 
a new rate or new package rate with KTYM on a case by case 
basis. ; ; : eee : 


"6. ALL SPOTS PROPOSED FOR BROADCAST ON KTYM MUST BE 
- REQUESTED FOR PLACEMENT IN THE KTYM SCHEDULE. THIS 
REQUEST MUST BE MADE UPON AN INSERTION ORDER PROPERLY 
FILLED OUT BY YOUR AGENCY. 


"7, EACH SEPARATE IN ERTION ORDER FOR EACH ADVERTISER WILL 
BE REVIEWED BY AN AUTHORIZED KTYM PERSON, AND EITHER APPROVED 
_ OR REJECTED IN WRITING. . | 


_ "8. Submission of any particular insertion order from | 
your agency will not guarantee that the particular insertion 
order will be accepted. KIYM will review each insertion 


--- order’ on a case by case basis-and at its own discretion 


KTYM will either, approve or reject any specific insertion 
order, with the ‘final and absolute judgement resting with 
the station. 


"g, All copy for spots will be reviewed by KTYM_on a 
continuing ‘basis. KIYM will retain absolute control of all 
program content and spots, and those found unacceptable will 
be withheld from broadcast. There will always be a member 
of the KTYM ‘staff available to check any doubtful copy oF 
insertion order. The staff member carries.complete authority 
to accept or reject any spot. i 


"10, All KTYM programs arc constantly monitored and permanent)" 
recorded. The permanent record is kept of cach-spot for 
reference, review and evaluation. 
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"11, Payment for all spots placed within any one month 
must be made by the 10th of the following month. — 


112, You will be billed on a regular basis for the spots 
approved and broadcast during the previous month. 


#13, Delinquency in payment for any spot will be sufficient 
cause for removal of that spot, or at the discretion of the 
station, the removal of all spots placed by your ageacy." 


10. Mastro notified KTY™ each time he obtained a new advertiser 
by filing an insertion order on stationery bearing the heading "Italian- 
American Advertising Agency". Mastro denied that he operated an 
advertising agency. The stationery on which he filed his insertion 
S6xrders was provided by UTYM. - In billing his advertisers, Mastro 
used his own stationery styled "Original Italian-American Hour". His 
advertisers include - San Antonio Winery, F & M Importing Company, 
Maciello Brothers Pastry Shop and Molinari and Sons, a restaurant. 


ll. Mr. Matazo Uwate's main occupation is the sale of 
Snsurance and mutual funds. He has broadcast the Japanese language 
program styled Radio L'il Tokyo on KTYM since 1958. This program ; 
is broadcast cach Sunday morning from 7:30 to 8:30, It consists of 
commercials, music, comunity news and religious sermons. Uwate 
prepares the program and it is taped by him on Friday morning and the 
tape is delivered to the station by his wite sometime Friday afternoon. 


- 12, Uwate does have a rate card and his charges are quoted 
on the basis of the number of Japanese characters in each announcement. 
Uwate does not always get paid the charges specified by his rate card. 
Part of Uwate's program is devoted to Japanese language religious 
- groups who tape their material and deliver the tapes to Uwate. His 
sponsors or advertisers are commercial establishments doing business 
with the Japanese community. His charges to them include his services of 
translating their message into Japanese, announcing the message and 
doing whatever else is necessary to get the message broadcast. He pays 
KTYM on the same basis es Mastro, $70.00 per hour computed monthly 
for a total of $280.00 or $350.00 depending on whether there were four 
or, five Sundays in the particular month. Uwate also signed a letter 
similar to the one dated January 3, 1967, which had been signed by 
Mastro. ; 


13. Williams, President and largest stockholder of Trans 
America, has been in broadcasting since 1930; his connection with 
KTYM goes back to the beginning of the station and he has been with 
the station since it began broadcasting in 1958, Williams has a good 
understanding of the Commission's requirements regarding broadwasters 
and has had considerable experience with broadcast ‘activities involving 
time brokers, especially those broadcasting in foreign languages. 
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14. Williams devised the letter of January 3, 1967, which 
was signed by Mastro, Uwate and all other foreign language broadcasters 
using Trans. America facilities. According to Williams, he wanted to 
obtain from the foreign language broadcasters the greatest possible 
compliance with the poiicies of KTYM.and the Rules and Regulations: 
of the Federal Communications Commission. To achieve this, he sought 
to impress upon them the understanding that they were not buying time 
on KIYM. Under Williams' interpretation of the letter, each signatory 
was acting on behalf of clients who placed advertisements on the air 
during a specific time period. This tine period was usually of one 
hour duration and sometimes just one half hour. In spite of Williams' 
efforts, KIYM's foreign language broadcasters continued to use the, 
broadcast time they had on KIYM as if it were their time. Neither: 
Mastro nor Uwate, who appeared and testified at the hearing, professed 
to have the same understanding of the arrangement with KIYM as 
Rees oes aes ‘ : : byl 


% 15. Each foreign language broadcaster paid a flat rate, 
usually $70.00 per hour, for the time period during which he broad+ 
cast. Spot announcements were reported to KTYM on insertion order; 
forms supplicd by the station. At one time, spots were billed on | 
the ‘preferential rate basis contemplated by the January 3 letter. 
All this meant was that the number of spots was divided into $70.00 
and the resulting figure became the rate per spot. Apparently, this 
became too much of a clerical burden so a new oral understanding was 
reached with the broadcasters whereby the hourly rate became knowni as 
a preferential spot package rate, that is to say, no matter how many 
spot announcements were broadcast, the station was paid $70.00 Zor 
the "package". : 
16. Trans America does not have any idea as to how much! 
individual advertisers actually pay for spot announcements on the | 
foreign language programs. These advertisers deal with the program 
producers such as Mastro and Uwate and they pay whatever charge is) 
arranged with the program producer. The programs, that is all the 
commercials, music, discussions, news, and sermons, are put together 
by the program producers and not by Trans America or its employees. 
Most of the programming is in the foreign language of the par rticular 
program, i.e., Italian, Japanese, Croatian, Hungarian and others. 
Williams may make suggestions for material to be included in the 
programs or if the station reccives forcign language records from | 
manufacturers, these records may be turned over to the appropriate 
foreign language broadcaster. While the KTYM record library is 
available to them, the foreign language program producers usually 
use their own records. 
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17. Most of the foreign language programs are taped in 
advance and delivered to the station a day oF two before they are 
supposed to be broadcast, together with a log prepared by the 
program's producer. Some of the foreign language programs are 
broadcast live, that is to say, the discussion, commentary and 
commercial announcement portions. Tapes are not usually pre- 
auditioned and the live, programs are not necessarily monitored by 
an employce of the station who understands the language in which 
the program is broadcast. All of KTYM and XTYM-EM's ‘broadcasts 
‘are recorded on tape and these tapes are sometimes used to confirm 
that commercial announcements have been madce 


18. Williams has a personal acquaintance with each of the 
foreign language program producers who uses Trans fmerica's facilities. - 
He discusses their programs with them and sometimes he listens to the 
programs. Williams is fluent in some Evropean languages and claims 
to have a degree of understanding of other European languages. 
Programs such as the Japanese and Armenian Language programs are 
supposed to be auditioned by people engaged by the station for that 
purposc. Actual auditioning is not conducted on any regular basis 
and the Japanese language monitor refuses to accept any payment for 
her services. Some. of the programs are monitored or auditioned 
from time to time by various employees of the station who are conver 
sant with the particular language involved. Williams claims that, in 
general he knows the format of the foreign language programs and 
that there is very little change in any of these programs over the 
years. They play the same music and commercial sponsors are not 
often changed. NAg-Libbed" commercials tend to come within a 
general form which does not vary. Religious sermons are delivered 
by ministers well known in the community and in general there has 
been no complaint with respect to the content of the foreign 
language broadcasts. Williams usually has no advance notice as to 
. what will be broadcast on a particular program, he just knows in 

general what will be broadcast. There is Italian music, German 
music, and so on through all of the language broadcasts on KTYM. | 
These program producers meet and talk wit Williams from time to 
time over a cup of coffee or a bottle of beer. Their programs 
are discussed and Williams claims that he learns all he needs to 
know about their programs from these mectings. : 


19, Barry Brussel broadcast on KTYM from sometime in 
1963 until December, 1968. His program was heard for three hours 
on Saturday mornings and in basic format jt consisted of commercial 
announcements, commentaries and recorded music; his music was 
described as show tunes and opera. Sponsors or advertisers for the 
program were solicited and secured by Brussel. In addition to his 
broadcast activities, Brussel was engaged in a public relations 
service and he operated a buy, scil and trade" operation wherein 
‘he arranged for the sale of merchandise. 


. . a 
‘ e 


a Ce 


20. Brussel's arrangement with ¥TYM called for him to 
pay a certain amount each week for the time he used on the station. 
This payment was supposcdly based upoa the number of spot announce- 
ments on Brussel's program. The amount he paid to the station came 
to $40.00 per week, although in computing charges based upon the 
number of spots the amount paid by Brussel to KTYM might vary three 
or four dollars above or below the $40.00 per week figure in any 
particular week. 2 

21. Brussel did not have @ rate card. On some occasions 
he would charge a specific amount for advertising only. In other 
‘ dnstances, he exchanged spot announcements for merchandise which 
he would dispose of in his "buy, sell and trade" operation. Brussel 
also provided broadcast time in connection with the public relations 
_ services which he also sold. Brussel usually Nad-Libbed" the 
commercials’on his program. He did "prepare and submit insertion 
orders" for’ the spot announcements which -he broadcast and he did 
prepare “working log she¢ts"' in advance of his broadcasts which he 
brought in and gave to Mrs. Benezra. ae l 


22. He would discuss his program with Mrs. Benezra, 
including the music he played. He advertised his public relations 
service on his KIYM program and in the Los Angeles Times, offering 
to help composers and singers with advice and air time for $1.00 a 
day. As a result of his advertising, Brussel obtained about four 
or five clients for his public yelations service. In two icases, 
one involving a singing group called "The Inn Keepers", and the 
other an individual named Ben, Sawycr, Brussel played their records 
on his progran. Brussel was paid $91.00 for his public relations 
services by the manager of "The Inn Keepers" and he received a 
$45.00 fee from Ben Sawyer. Brussel thought that "The Inh Keepers" 
were quite good and he played their records because he liked their 
inusic. He thought the group to be fresh and original and/ that 
their music had a great beat and he said so on the aix when he 
played “The Inn Keepers" records. Brussel @id not tell KTYM 
management that “The Inn Keepers" and Ben Sawyer were his, clients. 
Brussel's efforts on behalf of "The Inn Keepers" and Ben ‘Sawyer 
did not result in any engagements for either; and the records which 
he played for them were not of the kind ‘available for sale on the 
market. ; : | 


23. Al Fox conducts 2 show called "Mambo Rendesvous" 
on KTYM-FM. His program is broadeast from 7:00 to §:00! p.me> 
Monday through Friday. Fox produces and announces his show 
which consists largely of Latin-American music and Pucrto Rican 
jazz. -It is the only English speaking progran directed to a 
Spanish-American audience broadcast on radio-in the area. 
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‘ 24. Fox sold the advertising for the show, prepared the 
commercials and selected the music to be played. His advertising 
clients signed KIYN contract forms and payments were made to the 
station, although tke receipts belonged to Fox. ‘illiams never 
considercd these contracts to be, in fact, KTYM contracts, but 

said that if Fox had failed to deliver announcements, KTYM would 
have done so, because of the contracts. Accounts were kept by 

Mrs. Benezra, to keep track of monies paid to the station which were 
to be turned over to Fox. Fox was not an employce of Trans America 
-and he would use his show to promote commercial enterprises of his 
own. Miss Jacqueline Laurence, who had been co-owner of a night 
club called Club Virginias, catering to a Spanish-American clientele, 
had a dispute with Fox regarding advertising for Club Virginias on 
the Fox program. Miss Lawrence considered Fox's program to be 
unique in that it was the only one in the area to cater to the 
special audience she wanted to attract to her club. Fox refused to 
accept her advertising because of disagreements they had had regard- 
ing participation in procecds from shows put on at Club Virginias. 
Miss Lawrence complained to tiilliams, who told her that it was Fox's 
_show and he could do whatever he pleased with the time. Miss 
Lawrence wrote a letter of complaint to Fox, copics of which she 
sent to Willians and the Commission. Miss Lawrence did not receive 
any response to her letter, either from Williams or Fox but 
subsequently, spots advertising Club Virginias were carried on Fox's 
program during 2 period when Fox was negotiating to buy the club. 


25. Although he vas advised to do so by his counsel, 
‘Williams did not file time brokerage agreements to cover the use 
being made of Trans America's proadeast. facilities by the various 
forcign language producers and Brussel and Tox. Williams insists 
that these jndividuals did not operate as time brokers but merely 
as representatives of clients for whom they placed advertising on 
KTYM. 


26. Since the commencement of this proceeding, and at 
the insistence of his present counsel, Williams had filed time 
brokerage agreements covering these various program producers. 
At the hearing, Williams continued to maintain that he was dealing 
with “advertising ageneics" rather than ‘time prokers." 

27. ‘Each program producer prepared and submitted a log 
with the tape of each of his broadcasts. A log was also kept by 
the engineer on duty at the proadeast station. J£ the commercial 
announcements were made by the enginccr, he completed the log and 
it was in the form ofia final log of the kind filed with the 
Commission. ‘where the program was one of those conducted by one 
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of the forcign language producers, a log was prepared by the producer 
and this log was attached to the skeleton log kept by the engineer 
on duty. This combination was described by Williams as’ the "yorking 
‘ log'' of the station and according to him, could be described as the 
"official logs of the station." Williams was aware that the Commis- 
sion's rules required that program logs be kept by an employee of 
the station. . 
: 28. Continuous tape recordings were made of all KTYM and 
KTYM-FM broadcasts. These tape recordings were of poor quality and 
did not have time signals until a "beep tone" was added to the tapes 
shortly before the hearing in this procecding. 
29. When submitting logs called for by the renewal appli- 
cations, Trans America did not submit cither the tape recordings or 
the so-called "working logs". Williams had Mrs. Clair Honovich, an 
employec, prepare logs by monitoring the tapes. Nrs. Honovich was 
furnished tapes for the days of the composite week and given a tape 
recorder. She worked at home, using a clock and her husbands wrist 
watch to time programs and announcements. She used the "working logs" 
to assist her in identifying particular programs. She used her 
judgment in classifying various announcements. Any doubts she had 
as to classification of announcements, she resolved in discussions 
-with Williams. Mrs. Honovich was assisted by her husband, who under- 
stands Croatian, and by Williams in listening to the various foreign 
language programs. Her daughter and husband also helped her,! from 
time to time, listening to tapes’and recording the information on 
-the logs. Williams also helped her in transcribing information from 
her notes to the logs. The logs prepared by Mrs. Honovich ware 
presented to the engineers, who had been on duty at the time ‘the 
broadcasts took place, to be signed. In cases where the engineer 
was not available, his name was signed for him by someone else. - 
: ; | 
30. Williams did not notify the Commission that the logs 
filed wich Trans America's renewal applications were transcripts 
of tapes. Williams did not know that under the Commission's xules 
he could have filed the tapes themselves with the renewal applications. 
An analysis based upon a comparison of the tapes with the written 
,logs submitted with the application revealed a number of errors in 
the written logs. — : 


31. The FCC Form 322 "Political Broadcasting Report, 
Primary & General Election Campaigns of 1968" filed December 12, 1968, 
for KTYM and KTYM-FM reported income for KTYM of ninety-cight dollars 
($98.00) and KTYM-FM of approximately five hundred dollars ($500.00) 
in excess of the amounts actually received. .The public political 
inspection file maintained by the stations was not complete. The 
stations did not sell any time to candidates for political office 
or to the National Comaittce on behalf of candidates, 
- sold on XTYM and KTYM-FN to citizcn groups and other organiz 
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supporting the candidates in both the Primary and General Elections. 
Time was sold to supporters of Robert Kennedy in the Democratic 
Primary for. insertion in the Eliza Lopez program at a charge to 

the sponsor of $5.00 per spot. Time was also sold for insertion 

in other programs (i.e., Al Fox) at a price not set by the station. 


32. In the General Election an order was received from 
the New York agency representing "Citizens for Nixon-Agnew" for 
twenty (20) spots to be broadcast in seven different foreign 
languages at a specificd rate of $10.00 per spot. The order dated 
October 29, 1968, called for the schedule to begin on October 26, 
3968. The rate specified in the order, $10.00 per announcement, 
was the 1 to 9 time rate for AA time published in Standard Rate 
and Data. 


33. Sixteen of the spots ran in Class A time and the 
published rate for sixteen Class A spots wes $8.75 per spot. An 
affidavit of performance specifying the exact broadcast times was 
furnished to the agency and the agency paid the station at the rate 
of $10 per spot minus the agency commission. The station did not 
offer, and the agency did not request, an adjustment in accordance 
with the published frequency discount, which would have been $20.00. 


34. After fifteen of the above"'Citizens for Nixon- Agnew" 
spots had been broaccast jn various forcign languages, a change of 
copy order was received dated October 29, 1968. This order called 
for the use of a tape using President Nixon's voice within the 
foreign language programs and the remaining five spots used ‘this 
tape. Four of these spots ran in Class A time and one in Class AA 
time. if those five spots were considered a separate order the 
published rate for the four Class A spots was $9.50. 


: 35. Four spots were ordered by the agency for "Citizens 
for Humphrey-Muskie" to be -broadcast in the Italian language on the 
two Sundays preceeding the clections on November 4, 1968 at $10.00 
per spot. A check was enclosed with the order and affidavits of 
performance were submitted which properly reported that the -four 


: spots ran in Class A time for which the published rate was $9.50. 


‘ 36. On October 30, 1968, "Citizens for Humphrey-Muskie" 
ordered 45 spots at theClass AA discount rateof $9.00 per hour 
published in Standard Rate and Data, and submitted a check computed 
at that rate minus agency comnission. Affidavits of actual broadcast 
which were submitted showed that twenty (20) of the spots were broad- 
cast in Class A time for which the published frequency discount rate 

_was $8.75 and twenty-five (25) were carried in Class AA time for 
which the frequency discount rate was $9.50. The total amount for 
the order computed in accordance with these rates would have becn 
$7.50 more than the total computed at $9.00 for all forty-five 
(45) spots. None of these spots were used by Humphrey or Muskic. 


. 37. KTYM's daytime programming consists mainly of 
religious programs addressed to the older more mature audicnce. 
Its mid-afternoon programming is largely rock and roll addressed 
to a younger audicnce. During the afternoon, KTYM also carries 
_ public affairs programs including those of such controversial 
nature as Dr. Carl MeIntire's "Twentieth Century Reformation Hour", 
“Melvin Munn's "Life Line" and W. Steward McBurnie's "Voice of 
Americanism". KTYM has also carried programs of the California 
League of Senior Citizens, discussion programs such as the 
“Inglewood Forum" and an interview program conducted by Steve 
Glass. These programs have dealt with a variety of topics that 
are of general public interest. KTYM also has carricd programs for 
various church groups, such as the Salvation Army, Southern Baptist 
Convention, Catholic Diocese and National Council of Episcopal 
Churches. There have also been programs covering events of local 
interest, such as the Christmas and Fourth of July parades. 
KTYM has broadcast interviews with a number of personalities on 
, behalf of various charities. 


38. An outstanding feature, of KTYM's broadcasts is the 
extensive number of programs in foreign languages. Reference has 
le already been made to the nature of these programs and the diversity 
of languages in which they are broadcast. Written conmendations 
* £€rom leaders of the various forcign language community groups were 
received into the record. These written endorsements of KTYM 
generally compliment the station for the service it performs to the 
various forcign language communities in dispensing information and 
entertainment useful and interesting to the particular foreign 
jJanguage group involved. 


» 39, KTYM-FM's programming js directed to the Negro 
, audience in the Los Angeles arca. Its music consists of jazz and rhythm 
and blues performed by Negro talent. KTYM-IFM broadcasts the daily | 
> program directed to the Black Muslims entitled "Muhammud Speaks". 
.Also carried are a program for the Bible Institute, a "Dial for 
Soul" program answering questions on civil rights and government 
» relations and public service announcements for various charitable 
‘causes such as the Red Cross and the Heart Foundation. Job ; 
opportunities are broadeast as well as a variety of discussion 
* programs dealing with various matters of public concern such as 
+» fire prevention, jet airline noise and bail procedures. Written 
endorsements of KTYM-FM's-service to the Negro community were 
received froin Bishop A. NM. Poe of the Church of God in Christ and 
* Rev. James E. Fields of the Fisher Tabernacle Church of God in 


» Christ. . 


4O. Albert J. Williams, President and chicf stockhol¢ecr of 
the applicant, is the one responsible for the supervision and operation 
of the licensed broadcast facilities. Williams' practices in the 
operation of stations XUV and KTYM~FH are imaginative. His results, 
unfortunately, show a less than complete regard for compliance with 

the Comnission's Rulcs ina number of important instances. 


: 41. Williams described with pession and eloquence his theory 
regarding the relationship that tween the broadcast licensee 
and those who procucced ez 
We must conclude that Willian 
himself to the contr : 
time brokers for 
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Commission attached, to time oroxcrage in its Memorandum Opinion and 
Order, released January 21, the Matter of Liability of . 
United Bre sting Co., of New ¥ Inc.... £or forfeiture, FCC 65-52). 


c 
activities of Trans Anerica 2 within the definition the 


There the Commission sa 


"A time broker is ply one who buys time and then 

resells it to ether The time is the broker's to do 

‘with as he wishes the risk is entirely the broker's 
since, if he cannot resell the time, he still is responsible 

. for payment to the station of the agreed sum. Normally 
the broker has the entire responsibility for collection 

of money from the advertisers to whom he sells. In our 
opinion the contracts between the licensee and the 
individuals who broadcast the three foreign language shows 
in question reveal that these persons were time brokers. 
‘Each paid a certain sum weekly for the time involved, each 
used the time for presentation of programs prepared solely 
by him and each sought to make a profit by selling, receiving 
payment for and broadcasting commercial announcements for 
others. See Metropolitan Broadcasting Corp., 8 FCC 557.. 

The fact that the licensee appeared to retain (by contract) 
some vestiges of control over content of the programs is not 
controlling. Metropolitan Broadcasting, supra. It is of 
course, the licensee's obligation to retain control over 
program content at all times." (Page 6, paragraph 21, mimeo) 


Each of the foreign language producers controlled. the time which he bought 
from the licensee for a fixed sum. Resale of the time was a function of 
the program produccr, who also collected the fees from his advertisers. 
Williams' "agreement" and his characterization of his relationship as 

one in which he did not sell. time to the foreign language producers was 

a disingenuous facade behind which he sought to cover a practice of 

time brokerage. In spite of his "agreement", the actual relation- 

ship between the licensee and its foreign language progren produccrs 


15 -° 


was time brokerage and was within the scope of the require- 

ments of Section 1.613(c) of the Commission's Rules. We are 
compelled to a similar conclusion with regard to the Al Fox and 
.Barry Brussel programs, although the method of opemtion varicd from 
that of the forcign language programs, the results were the same.; 
The program producers in each case bought time which they then 
resold to their own clients. 


. 42. Since the commencement of this proceeding, Williams, 
on the advice of counsel, has filed time brokerage contracts with the 
Commission. He quite candidly and stubbornly insisted at the hearing, 
however, that his agreement with this advice of his counsel was less 
than complete. There is no evidence that Williams is not now in 
compliance with the Commission's regulations requiring the filing of 
time brokerage contracts, although he continues to demur from the 
‘.conclusion that his relationship with his foreign Tanguage broadcasters 
constitutes time DrOKerae S- . 
. Ie 
43. Ina Public Notice, released March 30, 1967, the 

Commission admonished broadcasting stations to maintain adequate control 
over their foreign language programming. Tested against the directive 
contained in the Commission's Public Notice, we must conclude that 


Trans America's control over its foreign language programs was inadequate. 
in its BS Notice the Commission said: 


"Essential to the ores of proper licensee 
responsibility in this matter is knowledge of the 
content of such broadcasts. Commission inquiry 
reveals that a number of licmsees have no 
familiarity with the foreign languages and, thus, 
no knowledge of the content of such broadcasts. 
They explain their practices as follows: (1) they 
permit only persons of established reputation for 
judgment and integrity to use their facilities; 
(2) copies of commercial announcements uscd’on 
foreign language programs must be submitted in 
advance in English translation; (3) recordings 
of all programs are made and retained for future 
reference. We do not regard such procedures, in 
and of themselves, as sufficient to insure licensee 
knowledge of and control over foreign seneusee 
programming. 


"Licensee responsibility requires that internal 
procedures be established and maintained to insure 
sufficient familiarity with the forcign languages to 
know what is being broadcast and whether it conforms 

’ to the station's policics and to BLCou Cm CS of the 
Commission's rules. 


anos 


“failure of licensees to establish and maintain such 
control over foreign language programming will raise 
serious questions as to whether the station's operation 
serves the public intercst, convenience and necessity." 
(Forcien Lanuvace Proorams, FCC 67-368, 9 RR 2d 1901) 


The extent of Williams' and Trans Amcrica's control over foreign 
language programs was informal and inconsistent at best. At its worst, 
it was nonexistent. Forcign language programs were not pre-auditioned 
on a regular basis nor were they monitored as broadcast by somcone with 
an adequate understanding of the language involved. The procedures 
which Trans America did follow were no more than the procedures which 
the Commission, in its Public Notice, said were inadequate. There is 
no indication in this record that the practices of Trans America in 
exercising control over its foreign language programming are now of 
such nature as to be considered in compliance with the requirements 
stated by the Comission, in its Public Notice. 

\- . 

44. Trans America kept a continuous tape recording of the 
programaing of its AM and FM stations. It also had the engineer on 
duty maintain a day-to-day log of the programs broadcast while the 
particular engineer was on duty. Each time broker, i.c., each foreign 
language broadcaster and Al Fox and Barry Brussel, submitted a log 
with cach tape recording of each of his programs when he turned it over 
to the station to be broadcast. When it came time to submit logs for 
the composite week with the stations reneval applications, Williams 
went to the trouble of an elaborate reconstruction from the tapes of 
-the radio stations' programs for the particular days involved. The 
logs which were prepared by Mrs. Honovich in the manner described in 
the findings were the logs which were submitted with the renewal 
applications. These logs were neither the original nor were they the 
exact copies of the actual! program logs for the applicant's radio 
stations. 

45. Asa consequence of the manner by which the logs were 
reconstructed, errors were'made. These errors resulted in the submission 
of logs to the Commission which did not accurately represent, what was 

‘actually broadcast. It is necessary to express astonishment at the 
trouble to which Williams went to reach a result that violated the 
Commission's Rules. There is some dispute as to how many inaccuracies 
there were in the logs which were submitted. For our purposes it is 
sufficient that we conclude that there were inaccuracies and that the 
number was not so great as to warrant the conclusion that the intent 
was to deliberately misrepresent the stations programming to the Com- 
mission and thereby to mistead the Commission as to the actual nature 
of the applicant's programing. The samc conclusion must be reached 
‘regarding the issue calling for a determination ag to whether or not 
‘the applicant sought to make misrepresentations or to conceal information 
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from the Commission staff during the investigation which was conducted. 
&®On the surface, it would appear that derclictions of a serious nature 
were being concealed. There is no doudt that the Commission's Rules 
. were violated.f, The applicant's violations were his failure to submit 
the logs he was supposcdto submit with his renewal application and 
the logs which were submitted contained inaccuracies’ and were not in 
every instance signed by the indivicual whose signature purported to 
we appear. Beyond that, we find no more than a principal stockholder and 
officer with a most exasperating ability or tendency toward following 
“» | @ circuitous path when directness would have served much better. 
46. Our findings-reflect the facts stipulated by the 
*-. parties concerning the applicant's derelictions in keeping its political 
broadcasting report for the Primary and General Election campaigns as 
required. These public political files were not complete. No real 
evaluation of their content could be made. Reports of income from 
political broadcasts for the period examined were inaccurate. The 
applicant's practices with respect to rates for advertising for 
i candidates for public office were discriminatory. - 


a 47. Trans America did not sell any time dircctly to 

| candidates for political office nor to a National committce on behalf 
of candidates. However, time was sold on KTYM and KTYM-FM to citizens’ 
groups and other organizations supporting the candidates in both the 
Primary and General Elections. Applicant's records reflect that in 
these instances spots were ordered by an agency for "Citizens for 

' Humphrey-Nuskie" and for "Citizens for Nixon-Agnew". Applicant billed 
both Committees in some instances for spots over and above the station's 
published rates; some spots were run at times: when a lower rate should 

have been charged and in some instances spots were run at a ‘time when 

' a higher rate should have been charged. In fact, both committees were 
at various times either overcharged or undercharged by the station. 
An analysis of the incorrect charges billed to both committees indicates 

- that there was not substantial discrimination in the overall picture 
as between the rates so charged. However, spots were also sold by 
some persons on the programs that were "tine brokered" and the station 

'» has no records showing the amounts at which these spots were sold. 


pe 
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48. No violation of Section 315 is indicated since no 
vadvertising was sold to political candidates or to National conmittees. 
- To the degree that the balance of payments favored the''Citizens for 
_'. Humphrey-Muskic" conmittee there was discrimination ‘in violation of 

the Commission's Fairness Doctrine. There is absent sufficient 
evidence from which to conclude that there was any intent to willfully 
violate the Fairness Doctrine. However, the incompleteness of the 
.station's political files for the 1968 campaign and its shoddy record 
keeping as well as its lack of adequate control over the rates to be 
charged when taken together add up to a disregard for Commission Rules. 


. 
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= 49. We are called upon to determine whether on 
the basis of the foregoing the applicant possesses the requisite 
qualifications to be and to remain a licensee of the Commission, and 
to determine whether grant of the application for renewal of the 
licenses for radio stations KTYM and KTYM-FM would serve the public 
interest, convenience and necessity. We are bound to conclude that 
if the licensee continues to operate in the manner in, which he has 
operated in the past renewal period, his qualifications to be a 
- licensee of the Commission would have to be considered exceedingly 
. deficient. It would not ‘serve the public interest, convenience and 
necessity to renew the licenses of KTYM and KTYM-FM if the level of 
control over those using its facilities were not considerably improved. 
It is difficult to sce how the Commission could justify a continuation 
of the exceedingly shoddy and inadequate record keeping by the 
applicant. Compliance with the Commission's requirenucnts demands a 
willingness to adhere without the erection of elaborate and largely 
unnecessary evasions and deceptions. It is a strong temptation to 
conclude that this licensee ‘has caused trouble enough to warrant 
denial of its applications. However, it cannot be denied that its 
program content, while it is to some extent conventionally commercial, 
does serve a varicty of specialized groups whose needs are not 
ordinarily met. It would be good to continue KTYM and KTYM-FM if 
there could be assurance that the licensce would operate in compliance 
with the Commission's Rules, particularly in the area of control of 
foreign language programming and the keeping of logs. We would also 
-eonsider it most advisable for Williams to end his disagreement with 
his counsel and follow counsel's advice regarding compliance with the 
Commission's Rules. : yaa Ores Le 


50.' Consideration must also be given to the fact that in 
situations where the violations involved were similar to those found 
here, the sanctions imposed were forfeitures rather than outright denial 
of the licenses. See In the Matter of Liability of United Broadcasting 
Co., supra; In the Matter of Liability of Rhode Island Broadcasting 
Company 12 FCC 2d 708. cf. Continental Broadcasting, Inc., 15 FCC 2d 
120. ; ; 


51. In its Order of August 5, 1970 (released August 10, 1970, 
FCC 70-832) the Commission granted the applicant's Petition and added 
a forfeiture issue to this proceeding. However, the issuc as added was 
‘Limited to "time brokerage" contracts occurring within one year of 
August 5, 1970. There is no evidence in this record of violations in 
this arca for the period, August 5, 1969 to August 5, 1970. Accordingly, 
it is not possible to levy a forfeiture in this proceeding. by the terms 
of the designation Order applicable herein. 

52. It is concluded on the basis of the foregoing that .the 
applicant ought to be given an opportunity to demonstrate its willing- 
ness and ability to comply with. the Comnission's Rules. In -particular, 
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‘there must be assurance that the licensee will exercise real control 
over the forcign language programs which are broadcast on its 
facilitics.. This control must encompass a systematic and regular 
pre-audit or monitoring of all forcign language programs by a paid 
employce of the station who has demonstrated capability to under 
stand the language involved. Logs must be kept by an employee of 

the station as required by the Rules of the Commission and that 
employee must have a demonstrated capability to understand any 
foreign language broadcast at the time the log is prepared. Finally, 
on time brokerage contracts, that is to say, all instances in which 
the operation conforms with the definition of time brokerage set 
down in paragraph 41 above, must be filed as required by the Rules 

of the Comnission. Applicant will be afforded a renewal for a 

term of one year, provided that he first demonstrates to the 
satisfaction of the Chief of the Broseceee Bureau that he has 
‘instituted procedures which will assure compliance with the Commis- 
sion's requirements in;the arcas described above. During the period 
‘o£ this one year renewal, applicant shall be required to file quarterly 
reports attesting to his continued observance of procedures to assure 
such compliance. y 


53.- Accordingly, IT IS ORDERED that unless an appeal, to 
the Commission from this Initial Decision is.taken by a party, or the 
Commission reviews the Initial Decision on its own motion in 
accordance with the provisions of Section 1.276 of the Commission's 
Rules, the applications of Trans America Broadcasting Corporation 
for renewal of stations KTYM and KIYM-FM ARE GRANTED FOR A PERIOD 
‘OF ONE YEAR subject to compliance with the conditions set forth in 


paragraph 52 above. 
5 Aad Gh 


Ernest Nash 
Hearing Examiner 
Federal Comzunications Commission 
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(1) To determine the natur: and extent of the viola- 
tions of the Commission's Rules and the terms of the 
station licenses of KIC anc NIss(vn) as disclosed by 
the above-mentioned Official Notices of Violatioa 
issued to these stations, by the applicant's replies, 
and other information; 

(2) To determine, in the light of the evidence 
adduced under the foregoing issuc, whether the appli- 
cant possesses the technical qualificatioss to be a 
Licensee of the Cosnmissica; 


(3) To determine whether the applicant, in replying 
to the Official Notices of Violations concerning 
Station IMAC cad Station KISS(iiphas made miszepre~ 
sentations of fact to the Commissioa, failed to 
disclose information, or was lacking in cancor; 


(4) To detexmine whether Howard Devis misrepresented. 
to the Cozraission matericl facts concerning his 
alleged employment of consuiting engineer, Keaneta 
Ryman ot KISS(Ei) during August 19675 

(5) To cotermine whether, in of the eviceace 
adduced uncer the foregoing the applicsaat 
possesses the yequisite charcctei qualificctioas to 
be a licensee of the Comission; 
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he possesses the requisite chsracter qualifications to continue as a 
licensee. Although we shall grant Walnac's applications for renewal, 
we have decided to modify the conclusions of the Initial Decision 

as will hereafter appear. Except as reflected in this opinion and 
by the rulings on exceptions which are attached as an appendix, we 
adopt the Examiner's findings of fact. 


3. Howard W. Davis, having acquired KHAC in 1942 and KISS 
(Fu)in 1946, is the sole cuner and general manager of both stations, 
which are his sole business interest, but he is without technical exper- 
tise. Accordingly, he shares the responsibility of employing engineers 
with his Chief Engineer and relies oa others to advise him on enginecr- 
ing matters. The IMAC and KISS (Fit)transmitters are in the same building, 
and First Class licensed enginecrs operate both of then. Davis keeps 
in daily contact with his engincers, to whom he refers all technical 
matters. 
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4 The first official Notice of Violation, dated November 13, 
1964, noted that readings both daytime and nighttime disclosed certain 
radials well in excess of the maximum values permitted in the OAC 
license. They were admitted; the directional antenna artay was out of 
adjustment as much as 230% daytime and 570Znighttime. RY 


ES 


3/ In addition, the November 13, 1964, Notice charged: (a) that the 
licensee had failed to make equipment performance measurements within 
the last 14 months as required by 47 CER 73.47(a); (b) that the most 
recent equipzent performance measurements, dated May 1, 1963, showed 
transmitter hum and noise in violation of 47 CFR 73.46(4); (¢) that 
modulation on negative peaks violated 47 CFR 73.55; (d) that the licensee 
failed to notify the Coamissicz, as required by 47 CFR 73.58(b) (2), that 
the base current meter for one of KUAC's towers was defective; (e) that 
deviations from licensed values in antenna base currents for two towers 
daytime and three towers nighttime violated 47 CFR 73.57(b)3 (£) that — 
the licensee failed to log antenna base currents once daily for each 
directional antenna pattern on a coasisteat basis as required by KMAC's 
license; and (g) that sone of the sidelights of one of KMAC's, towers 
were inoperative in violation of the station's licease. Each of these 
charges was admitted by the licensee. : we 
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5. The second Noticc, dated May 26, 1965, again alleged that 
WAC hed excessive redial values, waich were admitted. The directional 
array continued to be out of adjustment as much as 180% daytime and 
480% nighttime.  4/ : 


6. The third Notice, dated July 12, 1967, informed Davis 
thet he was in violstien of £7 CER 73.2672) (1) for failure to main- 
tein ot lesst 9O% c£ the authorised power (2,000 watts) of Station 
KISS). Davis scaicted thet from June 14 to 28, 1967 (the date of a 
Comission inspecticn), the station's operating power was 1,370 watts 
(46%), which resultcd in 2 reduction of the radius of the & ssi) 1 nv/n 
contour from approximately 25.5 miles to 22 miles. Davis had admitted 
another violetioa ia failing to notify the Houston TEB that KISS(FX) wes 
operating with reduced powcr. 


7. The fourth Notice, dated July 17, 1967, again brought up 
excessive radial valucs which were also admitted to be violations. 
TEAC's Girectional array was out of adjustment as much as 180% daytine 
and 77% nighttine.  5/ : 

4] The Hay 26, 1965, Rotice also charged: (a) that the licensee had 
failed to make equipment performance measurements within the last 14 months 
as required by 47 CFR 73.47(a); (b) that three of the four towers had base 
current ratios exceeding licensed values in violation of 47 CFR 73.57(b) 
poth esytime ané nighttine; and (c) thet the phase indications for two 
towers deviated froa licensed values. These charges were admitted by the 
licensee, " 


5/ Ia addition, the July 17, 1967, Notice charged that KUACc: (a) failed 
to have calibdzatioan curves at the trancmitter showing che relationship 
between arbitrery scales of the phase monitor and the scales of! the 
anteans base meters 2s required by 47 CER 73.39 (é) (1) (vi); (b)| failed 
to necify the Commission that its frequency monitor was out of service, 
failed to obcain external frequency measurements weekly during such 
poricd, and Zailed te obtain authorization to operate without the monitor 
for more than 60 days as required by 47 CER 73.60(b)3 (ce) failed to have 
esced the operator License for one of its employees as required by 47 
at 73.92(d)3 (¢) Exiled to have an operating £,3.S. receiver ds required 
by then 47 CER 73.922; cad (e) logged fictitious phase monitor ‘reacings 
under thea 47 C&R 73.113{a) (5) since two of AC's operators were unable 
to operate the station's phase monitor. The licensee admitted! these 
charges. 


5. 


8. In xrespoase tO the first Official Notice of November 13, 
1964 (par. 4> supra)» Davis hired Menneth R. Ryman, 2 San Antoalo 
consulting engineer, for assistance. After submitting a proposal for 
clearing, ep violations in the operation of both Walmec statioas,wnich 
was incorporated into Davis's reply to the Notice, hynan worked several 
nights for Davis but thea abruptly stopped. Davis tricd unsuceessfully 
to get Hyman working again. In response to a Conmnissica Continustion 
of Official Notice, sent on December 31, 1964, by the Gouston Field 
GfEice, Davis subaitted a progress report baged oa information obtaincd ° 
from Hoacr Dressicin, a Hyman radio techaician. 


9, Meanvhile, Nymen visited the Commissica's Houston Field 
Office on January 18, 1965, and claincd that, duc to difficulties ia 
coliecting his pay from Davis, he (Eymen) would do no further work on 
WAC or KISS(T=- Davis learned of Hymaa's actioa oaly on February 9s 
1965, when Hyaan wrote him co that effect. Davis did not bother to 
inform the Comnission of Hyman's W chdrawal, apparently because Davis 
assumed from Uyaea’s letter that the Engineer sn charge already kacw 
this fact. 


10. In xesponse to the Official Notices asted May 26, 1965, 
Davis stated that adjustments to bring KMAC's directional array into 
adjustment had been delayed by excessive rainfall and by the non- 
gelivery of necessary equipment, that the field strength meter had been 


stolen, but that work would coatinue oa the problems. 


Li. On August 2, 1965, we wrote to Davis concernin 
renewal application (filed June 2, 1965), noting transmitter, 
tional antcana, and radiation violations and recuesting an explanation 
of corrective aczion taken, On November 16, 1965, Davis attributed 
many of the directional antcana probicns Co aging equipmest but he 
promised progssss ja correcting them. He also discussed the difficuity 
of obtaining enginecr sng assistance but stated that ke tad recently 
employed Frank H. Pages who had experience with directional antennas 
and who would assist in correcting the IIAC problems. On Decender 20, 
1565, Davis filed with the Cownissicna a letees evorting pregress in 
adjusting the Iciic directional antenna pattern, and a letter filed 
January 24, 19$$, included data showing thet the monitor point readinns 
for both day and night patterns were within licensed tolesanccs. In 
February aad March of 1966, Devis subsnitted varicus proors of performance 
to Gemoastrate that the patterns were within the tolerances. All docu- 
ments xrelicd on the work of Page. r 


‘ 


12. Ina icttcr filed vay 6, 1956, Davis submitted data to 
rectify certain inadvertent errors in his previous submicsions and to 
note changes in the moaicor points on two radials. We ceplied oa 
August 24, 1966, advising thet the informatioa submitted was nos TOSPGR~ 
sive to certain Cozmission interrogatories» requesting additional preots 


of performance, aad stating that the fnacequacy of the subuissioas vould 


2 6, 

hold up the processing of the renewal. Following several delays, an 
dovenber 23, 196%, Davis subaitted a report entitled "Skeletoa Proof! of 
Performance Radio Statioa wi4AC, San Antonio, Texas," replacing the previous~ 
ly filed proposal to cuange monitor points. After we informed Davis that 
this submission gid not satisfy 47 CER 73.186, Davis amended his shoving 

on January 3, 1967. Page had, despite practical experience, never imade 
formal reports. lence, while all the data which we requested was in the 
report, the graphic analyses were defective. Shortly thereafter Davis 
retaince a coasulting engineer. 


13. The reply to our third Notice (dated July 12, 1967) 

stated on July 22, 1967, that the licensee was moving aS quickly as! possible 

/ to correct various violations at Station KISS (FN)and that pernissioa 
would be sougnt Co operate at reduced power 4£ the operation Ofc kecd 

, were not promptly cozrected, On July 27> 1967, the licensce also stated, 
jn reply to our fourth Notice (dated July 17, 1967), that york was continulag 
oa the Kit directional array and that the Comaission would be informed 
when it was brought wi the license. By 4 Cont inua- 
tion of Official Notice tokiss{F? 7, 1967, the licensee was told 
that some responses were inadequate. Me was requested to reply confirming 
that corrective measures had been completed, that the statioa was then oper 
ating in €yll compliance with the Rules, and that steps had been taken to 
insure against secerrence. On August 15, 1967, Davis replied that he had 
retained Kenneth Eyman, the consulting engineer who had stopped working for 
him in 1964. 6/ On August 30, 1967, Davis replied to a coatinustion notice 
that he had been unaware of the fact that the station was operating at seeucee 
power and thst steps were being taken to correct this as soon as possible. In 
e2ddition, Davis declared thet he was unaware of the failure to calibrate the 
transmis: 20% Line meter, which would be vemedica as soon as normal powcr wes 
achieveé. On October 2, 1967, Davis wrote that full power hee been achieved, 
proper enlibration of the transmissioa line meter had been effected, and thas 
all oth:< violations had been remedice. 

1 


Oo , 
G7 A specatic issuc yas designated to determine wacther Davis misrepresenteé 
the facts concerning his employment of Hyman cuzing August of 1967. Consiccs- 
able evicence was taken on this issuc, including testimony by Rynaa, Davis, 
and ofhets. Aithough Kyman claimed that he had never agreed to work oa KISS 
(723 fo% Davis in August of 1967, the Exaniner made extensive findings: (a) 
that avis believed that his representation was true cad (b) thet Eymen's 
memory Wis poor. The findings also reflect substantial inconsistencies in 
Fynan' s sestimoay. In the brief in support of its exceptions, the Buresu 
states that it gs in agreement with the Exemines's findings in this respect. 
Under these circumctances and in vicw of the fact that we have not found aay 
basis to reverse the Exaniaer's findings oa this issue, we agree with the 
Exanainer that no aaverse conclusions are varranated with respect to the repre- 
sensations dy Davis concerning the employment of Nynaa in August of 1967. 
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14. The Broadcast Bureau argues that the Examiner's findings 

P ignore a great deal of evidence bearing upon the extent of the technical 
violations and that he overlooked evidence which convincingly establishes 
that Davis made misrepresentations, that he failed to disclose informa- 
tion, and that he exhibited a long-term lack of candor with the Comnission. 
The Bureau also contends that the respouses to the Official Notices of 
Violetioa were not truthful, since Davis failed to disclose impoztant 
facts and gave elaborate replics to cover his procrastination ina correct- - 
ing the problems. The Bureau asserts that the attempts by Davis to 
absolve himself from responsibility by sinply stating, after each inspec 
tion, that he was completely wninformed as to the technical operation of 
the stations cannot be accepted. According to the Burcau, this type of 
excuse, offered over so long a period, is particularly unpersuasive. 


15, The Bureau contends that, on the basis of the record, the 
licensee has committed numerous technical violations, ranging from minor 
to most serious transgressions, and that the licensee's curreat conpli- 
ance with the Rules cannot be dispositive of this case. The Bureau 
argues that this inexcusable and protracted history of dereliction pro- 
vides no assurance that, once the threat that his renewal applications 
may be éenicd is removed, Davis will not return to his former practice of 
noncompliance, The Bureau also urges that Davis has shown a total lack 
of candor and a willingness to misrepresent, poth by affirmative state- 
ments and omissions, when useful. In view of the deliberate pattern of 
irresponsible and dexelict attention to the most basic rules of conéuct 
for a licensee, the Durcau concludes that the public interest would not 
be served by renewal of the licenses for Stations KMAC and KISS (Fu). 


16, Walmeac generally supports the Examiner's Initial Decision 
and states that it is willing to pay the $2,000 forfeiture reconmsended 
by the Exeminer. In response to the Bureau's coatentioas, Walmac argucs 
thet virtually all of the problems connected with its two stations were 
corrected long before this case was designated for hearing. Walmac qucs- 
cioas the Bureau's assertion that repected technical violations demonstrate 
goreliction ona its part, since only two significant violations recurred 
in the operation of the stations and since these violations arose frea 
latent defects. Walmac urges that, in claiming nisrepresentations, the 
Bureau ignored the bulk of the substantial correspondence between Davis 
and the Comission and emphasized individual iteas concerning collateral 
matters of minor moment in the overall context. Requesting oral argu- 
meat, 7/ Walmac concludes that the Bureau's contentions should be rejected 
and that the Examiner's recomaendations should be adopted. 


7/ Tne parties’ picadings reflect their positions concerning the disposi- 
tion of this casc clearly and comolctcly, and the Communications Act zo 
loager requixcs oral argument as a matter of course, In view of these 
facts and our ultimate determination in this case, we do not believe that 
an oral arguacnt would serve any useful purpose here. 


: | 8. 
17. The integrity of our entire system for allocation of 
broadeast facilities demands that the technical aspects of all stations 
be maintained and operated in absolute compliance with the terms of 
their licenses. While licensees are not expected to know personally 
‘how to meet these technical requirements, they are expected to seck out 
_ and must be held responsible for the employment of competent personnel 
who are diligent in performing these tasks, In this case, the licensee 
ignored this responsibility over a substantial period of years in spite 
of continucd warnings by our staff that both of the stations were being 
operated improperly. On three separate occasions during the course of 
three years, KMAC was charged with maladjustment of its directional 
array, both daytime aad nighttime. In addition, KISS(FM) was charged 
with failure to operate with its specified power. 


18. Moreover, both stations were also charged with failure 
to perform useal measurement tests which should have revealed the techni- 
cul deficiencies if a conscientious attempt had been made to maintain 
proper operation. Under these circumstances, it is clear that the 
licensee's excuses for the technical violations are not meritorious and 
that the violations could have been corrected much sooner if sufficient 
funds and effort had been comaitted to that purpose. We are convinced 
that the gross deficiencies shown on the record in this case cannot be 
condoned and that a substantial sanction must be imposed for these derclic- 
tions to avoid any repetition in the future. 


19. Similarly, there is a need for a substeatial sanction as 
to the tasues involving the replies made by Davis to the various notices 
of vioiction; it is apparent that Devis was primarily coacerned with 
painting an optimistic picture and with obscuring his owa procrastinetioa 
rather chan with provicing full and open responses. While we are jnot ; 
persus-ted that the Bureau has substantiated any of its charges that the 
responses by Davis con zin affirmative iisrepresentations ,8/ little coufi- 
gence can be placed in his assertions that the delays were caused iby 
matte;s beyond his control in light of his prolonged failure to take the 
direct actions required to correct the violations on KMAC and KISS (Fi). 

. | 
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8/ in cach instance, the language used by Davis in his replies was suffi- 
ciently broad or ambiguous tO allow more than one interpretstion, and, as 
the Examiner found, Davis's explonations of what he meant ate consistent 
with his original statements , 


9., 


20. ‘This is a close and difficult case. We have given sub- 
stantial thought to this matter and have decided to give the licensee 
another chance. The record, shows that Davis was belatedly able to bring 
the statioas' operation {ato compliance with our Rules, and we expect 
Davis to continuc his present efforts in this respect. 9/ Nonctheless, 
in order co impress on Davis the seriousness with which we view this 
entire matter and in order to assure that he and other broadcasters remain 
aware of their duty Co operate in continuous compliance with the terms of. 
their licenses, we belicve that it is imperative that we impose the maxi- 
mum permissible forfeiture of $10,000 for the violations at each station 
for a total. of $20,000 against the licensee in this case. 


21, ACCORDINGLY, IT IS ORDERED: 


(a) That Howard W. Davis, tr/as The Walmac Compeny, 
FORFEIT to the United States the sum of twenty 
thousand dollars ($20,000) for repeated viola- 
tions of the Commission's Rules as shown in the 
Official Notice of Violation to Station KISS (Fit), 
dated July 12, 1967, and in the Official Notice 
of Violation to Station KMAC, dated July 17, 1967. 
Payment of the forfeiture may be made by mailing 
to the Comnaissioa a check or similar instrumcat 
drawn to the order of the Treasurer of the United 

_ States. 


That, subject to the conditioa set forth in pata-~ 
graph 21(a), the applications of Howard W. Davis, 
tr/as Tne Walmac Company, for reneval of license 
for Station KHAC, San Antonio, Texas (File No. 
BR-G11), and for Station KISS(7M), San Antonio, 
Texas (File No. BRH-691), ARE GRANTED; and 


That the Secretcry of the Comaission send a copy 
of this Decision by Certified Mail - Return Receips 
Requested to Howard W. Davis, tr/as The Walnac 

' Company, licensee of Stations KMAC and KiSS(FH), San 
Antonio, Texas. 


FEDERAL COMMUNICATIONS COraIrSSiON 


. 


Ben F. Waple 
Secretary 


(ue 

9/ Ordinarily, we would grant only a short term renewal under these civcum- 
stances so that we would have an early opportuaity to xevicw the licensee's 
operation, However, this is not necessary here, since tha current license 
term will expire on August 1,. 1971. 


APPENDIX 


Rulings on Fxeeptions to the Initial Decision 


———L 


Exceptions of the Chief, Broadcast. Pareau 


EXCRPTION NO, = Se ef ee GRSEING 


1, 2) 55 7p QnUby 20-27, 29, 35-36(a) DENIED. The Examiner's find- 
jngs adequatcly and correctly 
reflect the record. | 

DENIED for lack of decisional 

significance in view of our 
Decision herein. 
GRANTED. The error in para- 
graph 18 concerning the de= 
viation for the 87° radial 
is, corrected by tke insertion 
of 570% in lieu. of L50%- | 


CRNTED.. The date in line 6 
of. paragraph 31 is corrected to 
read February 4, 1967. 


Beaton ON igual 
GRINTED to the extent trat the 
second date in line 8 of para- 
graph 53 is corrected from Fed- 
ruary 29, 1966 to February 24, 
1966, and denicd in all other 
respects since the Exaniner's 
findings adequately and correctly 
reflect the record. 


DENTED: The record does not 
support the proposed finding. 


GRANTED to the extent that w 
have modified the Examiner's 
conclusions, but’ denied in all 
other respects. 


Exceptions of Hovard W. Davis tr/as The Walmac_ Company 


EXCEPTION NO. RULING 


l, 4, 5; 7-9 _ DENIED. The Examiner's findings 
adequately and correctly re- 
flect the record. 


2, 3 DENIED. The Examiner's ruling 
is correct. 


GRANTED. The typographical error 
in the first sentence of para- 
graph 90 of the Initial Decision 
is corrected by inserting KISS 
at the end of the sentence. 


10-12, 14-16 GRANTED to the extent that we 
have modified the Examiner's 
conclusions, but denied in ail 
other respects. 


DENIED for the reasons set forth 
in our Decision herein. 


DENIED for lack of decisional 


— 


significance. 


s 


The undersigned hereby certifies that the; instant 


Petition for Rehearing En Banc is being filed in good 


faith and is not filed for purposes of delay. 


January 19, 1971 


Certificate of Service 


I, Martin J. Gaynes, do hereby certify that a 


copy of the foregoing Petition for Rehearing and Suggestion 
for Rehearing En Banc has been hand-delivered this 19th 

day of January, 1971 to Richard E. Wiley, General Counsel 
for Appellee, Federal Communications Commission, Washington, 


D.C. 20554. 


